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Cost Level Guides to Rate-Making 


By Samve.t A. Towne, Chief, Cost Finding Section 
Interstate Commerce Commission 


Since the inception of Federal regulation of common carriers 
cost of service has been recognized as one of the basic elements entering 
into the process of making and judging rates. From this basic element 
the rate maker or rate judge must find a cost level which will serve 
as a starting point. The Supreme Court of the United States, in a 
ease involving cost evidence introduced in support of a rate, pointed 
out : 


‘‘The outlays that exclusively pertain to a given class of traffic 
must be assigned to that class, and the other expenses must be 
fairly apportioned. It may be difficult to make such an apportion- 
ment, but when conclusions are based on cost the entire cost must 
be taken into account.’”! 


The Court continued its discussion of the cost evidence in the 
following manner : 


‘‘The legislature, undoubtedly, has a wide range of discretion 
in the exercise of the power to prescribe reasonable charges, and 
it is not bound to fix uniform rates for all commodities or to secure 
the same percentage of profit on every sort of business. There are 
many factors to be considered,—differences in the articles trans- 
ported, the cars required, the risk assumed, the value of the service, 
and it is obviously important that there should be reasonable 
adjustments and classifications.’”* 


From the preceding statements it is seen that the Court in using 
the term ‘‘fairly apportioned’’ did not mean that rates should be 
constructed by taking the direct or out-of-pocket costs and adding 
thereto some amount which is based on a statistical apportionment of 
the burden or constant costs. The Court called attention to value of 
service (i.e., demand) and said that this factor should be considered. 

In the first citation mentioned above the Court stated that when 
conclusions are based on cost the entire cost must be taken into account. 
This has been interpreted to mean that the rate maker cannot ignore 
either the existence of the burden (constant costs) or the necessity of 
the traffic in question making a proper contribution to such costs. The 
measure of such contribution rests on value-of-service considerations 
and not on cost considerations. Any other concept cannot be reconciled 
with the fundamental nature of transportation costs. 

The common carriers, like most producers of goods or services, 
offer a multitude of products or services. Their plants are multiple- 
purpose facilities in that they are used in the simultaneous production 


1 236 U. S. 585, 597. 
2 Ibid., p. 598-99. 
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of many kinds of services. The railway or the motor carrier may haul 
a great variety of commodities having different densities for a wide range 
of distances, and thus provide a large number of individual services 
each of which must be priced. In the search for these individual 
prices it is necessary to consider the two major components of trans- 
portation costs: (1) the direct or out-of-pocket costs and (2) the burden 
or constant costs. 

A number of charts have been prepared to illustrate the consist 
of rail and motor carrier costs. 

Chart 1 represents the total carload revenue need of the Class I 
line-haul railways in the United States for the year 1951. By reference 
to the left-hand bar, it will be seen that the rail carriers spend only 
67 cents of each dollar of revenue need to defray their direct costs. 
The middle bar on this chart shows that the direct costs are divided 
into two parts, consisting of 87 percent of operating expenses, rents, 
and taxes other than Federal income taxes and 13 percent of return at 4 
percent on the carload portion of freight property and equipment after 
Federal income taxes at the current tax rate. 

The operating expenses, rents, and taxes other than Federal income 
taxes are initially separated 80 percent to direct costs and 20 percent 
to burden or constant costs. This separation is the result of studies 
to determine how these costs vary over the long-term period with 
changes in traffic volume. The allowance for return at a rate of 4 
percent on the freight equipment is assigned to the direct costs. The 
allowance for return on the freight portion of the road property is 
separated 50 percent to the direct costs and 50 percent to the burden. 
This distribution results from studies that developed the changes in 
investment with varying amounts of traffic volume. 

The right-hand bar of Chart 1 shows the distribution of the rail 
burden, which represents 33 cents of each dollar of revenue need. The 
total burden is composed of the following items: 42 percent for operat- 
ing expenses, rents, and taxes other than Federal income taxes; 27 
percent for passenger-train deficit after operating expenses, rents, and 
taxes; 4 percent for l.c.l. deficit after direct expenses, rents, and taxes; 
and 27 percent for return on the balance of the road property and 
equipment which was not previously assigned or apportioned to the 
earload freight traffic. This allowance includes the return on 50 
percent of the road property assigned to carload freight service and the 
total return assignable to the passenger-train and l.c.l. services. The 
allowance was computed at a rate of 4 percent after Federal income 
taxes. The actual rates of return after Federal income taxes in the 
year 1951 were: Eastern district, 3.0 percent; Pocahontas region, 7.1 
percent; Southern region, 4.7 percent; Western district, 4.1 percent; 
and United States, 3.9 percent. 

Chart 2, a pie chart for rail carriers, illustrates the distribution 
of the public rail transportation dollar, on the average, based on the 
entire operations in the United States in the year 1951 for the class I 
railroads. The various sectors in the chart are related to the volume 
of traffic in 1951 and they would change somewhat if the transportation 
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conditions, such as the length of haul, proportions of carload and l.c.1. 
traffics, and passenger-train services, etc., varied in substantial amounts 
from year to year. 

Chart 3 indicates the total revenue need of a group of motor 
carriers in the Central region for the year 1952. The left-hand bar 
shows that these motor carriers spent 85 cents of each dollar of revenue 
need to meet their direct costs. The middle bar on this chart shows 
that the direct costs are divided into two parts, consisting of 99 
percent for operating expenses, rents, and taxes other than income 
taxes and one percent for a return at a rate of 5 percent before income 
taxes on 90 percent or the variable portion of the depreciated invest- 
ment in motor carrier owned property. 

The operating expenses, rents, and taxes other than income taxes, 
are first separated 90 percent to direct costs and 10 percent to burden. 
This separation is the result of studies in several territories to determine 
what proportion of these costs vary with changes in traffic volume. 
Similar studies have been made in connection with the variability 
of depreciated investment in owned equipment with changes in traffic 
volume. 

The right-hand bar of Chart 3 indicates the distribution of the 
burden of the motor carriers, which amounts to 15 cents of each dollar 
of revenue need. The total burden consists of 60 percent for operating 
expenses and taxes, other than income taxes, 15 percent for interest and 
Federal and State income taxes, and 25 percent to cover the remaining 
revenue needs of these carriers such as dividends, capital outlays, 
incentive, ete. The operating ratio actually experienced by the motor 
carriers in this study was 95.3 percent in the year 1952. If operations 
had actually been conducted at an operating ratio of 93 percent, the 
actual amounts paid for Federal and State income taxes would have 
been larger with the result that the distribution of the total revenue 
need would have been slightly different. 

Chart 4, a pie chart for motor carriers, shows the distribution of 
the public motor carrier transportation dollar, on the average, based on 
the carriers in the Central region and on the operations in the year 
1952. This chart also provides a further breakdown of the expenses 
to services, i.e., line-haul, pickup and delivery, terminal platform, and 
billing and collecting. The relationships shown in Chart 4 are related 
to an average haul of 297.5 miles. Should the average haul for a 
group of carriers be considerably longer than the figure for the carriers 
for which Chart 4 is based, the percentage for the direct line-haul ex- 
penses would increase and the percentage for the direct pickup and 
delivery expenses would decrease. However, the average haul applicable 
to Central region is closer to the United States’ average haul than 
any other region and for that reason it is used as an example. 

Charts 1 and 3 indicate that the burden or constant cost for each 
of the two agencies has different components. Two portions of the 
burden shown for rail carriers (see Chart 1), namely, (1) the passenger 
deficit, and (2) the less-carload deficit, have no counterparts in the 
case of motor carriers of property. 
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Chart 5 shows a distribution of the rail revenue contribution, i.e., 
the portion of the carload revenue above the direct costs, by commodity 
groups for the year 1951 based on the one-percent waybill sample for 
earload traffic.® 

The commodities in the Manufactures and Miscellaneous group in 
1951 provided 67.1 percent of the total contribution, while being 
responsible for 36.5 percent of the total ton-miles and 26.9 percent of 
the total tons. Products of Mines furnished 16.5 percent of the con- 
tribution in 1951 and produced 38.1 percent and 56.8 percent, respec- 
tively, of the total ton-miles and tons. Products of Agriculture 
accounted for 10.3 percent of the contribution and developed 14.0 per- 
cent of the total ton-miles and 9.4 percent of the total tons. Products 
of Forests and Animals and Products provided 4.6 percent and 1.5 
percent, respectively, of the total contribution while accounting for 
9.2 percent and 2.2 percent, respectively, of the ton-miles, and 5.9 
percent and 1.0 percent, respectively, of the tons. 

The data underlying this study indicate that 60 percent of the 
ton-miles were produced by commodities where the revenues were 
below the average revenue per ton-mile for all carload traffic. On the 
basis of tons terminated, the figure was 70 percent. The balance of 
the traffic, 40 percent measured in ton-miles and 30 percent on the 
basis of tons, moved on rates where the contribution was above the 
average per ton-mile or per ton. This situation points to the conclu- 
sion that the average revenue per ton-mile or per ton for all carload 
traffic has practically no significance as a measure of the reasonableness 
of a particular rate. The first step in judging the reasonableness of a 
rate is to obtain the direct costs associated with the traffic so that the 
difference between the revenues and direct costs may be determined. 
This difference represents the contribution that the traffic is making to 
the transportation burden. The question then becomes whether the 
total volume of traffic, including the new traffic induced under the 
proposed rate, will increase the aggregate contribution as compared 
with the contribution being derived from the present volume and rate. 

When using costs to judge rates, Charts 1 and 3, left-hand bar, 
indicate a wider area or band for the operation of value-of-service factors 
in the case of rail carriers than is available for the motor carriers. 
This band, representing average conditions, is roughly 33 percent for rail 
and 15 percent for motor carriers for all traffic combined. In a given 
case the band may be larger or smaller than that shown herein. As a 
result, rail rates are capable of exhibiting greater flexibility, so long 
as a reasonable return is obtained from the total traffic, than is the 
ease with the motor carriers. The latter carriers, having a higher propor- 
tion of direct costs, approximately 85 percent, have less area in which 
differential pricing may be used. Another factor which may tend to 
limit the area of pricing variations for motor carriers is the relatively 





_31. C. C. Bureau of Accounts, Cost Finding and Valuation Statement No. 7-53, 
-— “Distribution of the Rail Revenue Contribution by Commodity Groups— 
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small number of commodities which a single carrier may handle. If only 
a few commodities are transported, the entire burden must be obtained 
from these items and the range for variation in rates therefore becomes 
restricted by the classes of traffic actually handled. 

If one starts with the axiom that each and every rate must lie at 
some point above the direct (or out-of-pocket) cost, all rail rates when 
combined must produce revenues which average 150 percent (100 divided 
by 66.8, see Chart 2) of the rail carriers’ direct cost. Correspondingly, 
motor rates must provide revenues which average 118 percent (100 
divided by 84.6, see Chart 4) of the motor carriers’ direct cost. Actu- 
ally, of course, it is a matter of happenstance if any traffic is rated 
at just that figure, as indicated in the case of the rail carload traffic. 
In fact, four of the five general commodity groups, ie., all except 
Manufactures and Miscellaneous for the period 1947 to 1951, inclusive, 
have failed to yield this average contribution from the total carload 
traffic. 

A common practice in cost studies is to apportion the constant 
costs on the basis of the directly assignable or out-of-pocket expenses. 
This basis of distribution results in apportioning a relatively large 
amount of the constant expenses to shipments where the out-of-pocket 
cost per 100 pounds is relatively high as compared to that for the 
average traffic, and a relatively small amount of the constant expenses 
is apportioned to each 100 pounds where the direct costs are low. 
This result cannot be reconciled with the fact that from a cost-of- 
service standpoint there is no justification for apportioning any more 
of the constant expense to any one ton or ton-mile than to any other 
ton or ton-mile in setting up comparative cost figures. This follows 
from the fact that no relation exists between the constant costs and 
the amount of work performed in handling the traffic. If there were 
a relation between the costs and the amount of work performed or 
the manner of handling the traffic, the costs obviously would not be 
constant. 

The thought has sometimes been advanced that a relatively high 
out-of-pocket cost per 100 pounds is usually accompanied by a cor- 
respondingly high value of service or ability to pay, and that, therefore 
the dollar apportionment of the constant costs gives effect to value-of- 
service considerations. The principle that high direct costs are accom- 
panied by a high ability to pay has too many exceptions, however, to 
make it one upon which reliance generally can be placed. Factors 
governing costs, such as the size of the shipment, density of the 
commodity, and the length of haul are not necessarily measures of the 
value of the service or the conditions of demand which may vary as 
between commodities, directions of haul, lengths of haul, and market 
areas. The element of demand should be considered on its own merits. 

Another procedure in apportioning the constant costs is that 
based on a direct distribution of such expenses over the revenue units 
of traffic handled. The effect is to state these expenses as an average 
revenue need per unit of revenue traffic. The constant expenses which 
are incurred in terminal operation and which are unrelated to the 
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length of haul are distributed over the revenue units in terminal 
service, i.e., revenue tons originated plus terminated, while the re- 
maining expenses which are related to the length of haul are distributed 
over the revenue units in line-haul service, i.e., revenue ton-miles. 

This procedure is based on the principle that where no justification 
exists from a cost-of-service standpoint in apportioning more of the 
constant expense to any one revenue unit of traffic than to any other 
revenue unit of traffic, it should be distributed equally and uniformly 
over all. This treatment of the constant expenses has the effect of 
providing a prorata distribution of the constant expenses over the 
revenue units of traffic, ignoring differences in ability to pay. An 
important characteristic of the prorata ton and ton-mile method of 
distributing the constant costs is that it limits the differences in the 
fully distributed costs for any two shipments or commodities hauled 
a given distance to the differences in the out-of-pocket (variable) 
costs incurred in their handling. This arises from the fact that the 
constant costs per 100 pounds, being equal in each case, will cancel 
out leaving only the out-of-pocket costs, and it is the latter expenses 
which reflect those transportation conditions which have a bearing on 
cost. 

In view of these considerations, it will be seen that rates cannot 
be established through use of either of the two usual distributions of 
the constant costs for the reason that both distributions fail to give 
consideration to demand factors associated with the commodity or 
movement. Recognizing these principles, a rate should satisfy two 
conditions, namely: (1) that it must exceed the out-of-pocket cost; 
and (2) that it make the greatest aggregate contribution to the trans- 
portation burden. A relatively small contribution per unit (ton or 
ton-mile) and a large volume of traffic may very well produce a greater 
aggregate contribution than a much larger contribution per unit and 
a relatively small volume of traffic. The rate maker is constantly 
trying to find that point where the unit contribution related to a 
given volume will maximize the net revenue (contribution above direct 
costs) for the carrier, rail or motor. 
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Chart 2. 


DIRECT EXPENSES, 
RENTS, & TAXES 





THE PUBLIC RAIL TRANSPORTATION DOLLAR 


Direct costs: 


1. Freight operating expenses, rents, and taxes before 
Federal income taxesS..ccccccccccccccccccccccccccsccscvece 

2. Return at & percent on carload portion of freight property 
and equipment after Federal income taxes.....ssssccssvees 

3. Total direct costs including return (lines 1 and 2).....+. 


Overhead burden: 


4. Remainder of freight operating expenses, rents, and taxes 
before Federal INCOMO CAXOS. cc cccccccccccccccccccoccccece 
5. Passenger deficit (or income) after operating expenses, 
FONTS, ANd TAXCS. cccccccccccccccsccccccscccecscsscccscsese 
6. L.C.L. deficit (or income) after direct expenses, rents, 
ONE TAXES... ccccccccccccccccgoccccccceccvcccesecceeceeeee 
7. Return at 4 percent on remainder of total property after 
Federal income COMES ec cccccvccccccccoccccecevccoececeeoees 
8. Total overhead burden (lines 4 to 7, inclusive)..esseseses 


Total revenue need (lines 3 and Wiiakessstanscsidsnde 


Distribution of Total Revenue Need Applicable to Carload Traffic 
Based on 1951 Operations of Class I Railroads in the United States 


Percent total 


58.4 


8.4 
66.8 


3.9 
8.9 
1.4 


9.0 
33.2 








a 
uJ 
uJ 
2 
uJ 
- 
Zz 
S 
i 
a 
oc 
ud 
Qa. 
a 
S 
ac 
2) 


DISTRIBUTION OF MO 

















706 I. C. C. PRACTITIONERS’ JOURNAL 





Chart 4. 
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The Right to Make Competitive Freight Rates in 
Interstate Commerce 


By G. Luoyp Wi.son * 


One of the most controversial questions in transportation economics 
and law is the extent of the liberty and responsibility of the regulated 
carriers in interstate commerce to establish rates and charges as acts 
of managerial discretion in their efforts to compete with other carriers, 
and the nature and extent of the powers of the Interstate Commerce 
Commission to hold rates so made unlawful. 

There is no reasonable ground upon which to challenge the power 
and the responsibility of the Interstate Commerce Commission in 
administering the Interstate Commerce Act to hold unlawful and to 
prohibit rates and charges which are unreasonably high or exorbitant 
and which are unjustly discriminatory. In Interstate Commerce 
Commission v. Alabama Midland R. Co., decided in 1897 before the 
Interstate Commerce Commission had been granted statutory authority 
to fix rates of the carriers subject to its jurisdiction, the Supreme Court 
of the United States held that the power of regulated carriers to make 
rates and charges for their services was ‘‘subject to two leading 
prohibitions’’ that the ‘‘charges shall not be unjust and unreasonable, 
and that they shall not unjustly discriminate so as to give undue 
preference or advantage to persons or traffic similarly cireumstanced.’”! 

It is equally clear that the Commission has the power, since the 
amendment of the Interstate Commerce Act, by the Transportation 
Act, 1920, to declare unlawful and prohibit carriers subject to its 
jurisdiction from charging rates which are not compensatory. 

The Interstate Commerce Act, as amended to date, provides that if, 
after hearing either on complaint or upon investigation on its own 
initiative, the Commission shall be of opinion that any individual or 
joint rate or charge is in violation of the Act, it is empowered to 
determine and prescribe what will be a lawful rate or charge, or the 
maximum, or the minimum, or maximum and minimum thereafter to be 
followed and charged. Comparable provisions are found in all four 
Parts of the Interstate Commerce Act.” 

Between the upper limits of unreasonableness of rates and the 
lower limit of the compensatory level of the rates, it is the privilege 
and responsibility of the carriers subject to regulation by the Com- 
mission to establish and charge rates for their services in the exercise 
of managerial discretion and responsibility. This power and responsi- 
bility is limited, in the opinion of this writer, only by the injunction 
that the rates be free from unjust and unreasonable discrimination, 
preference and prejudice. 





*The author is Chairman, Transportation and Public Utilities Department, 
Wharton School of Finance and Commerce, University of Pennsylvania. 
168 U. S. 144, 172), 1897. 
2 Interstate Commerce Act, Part I, Section 15(1); Part II, Section 216(e) and 
218(b); Part III, Section 307, (b) and (h); and Part iV, Section 406(b). 
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In many cases the Commission and the Supreme Court of the 
United States have held that carriers subject to the Interstate Com- 
merce Act, as amended, are competitive enterprises and that the 
Commission’s authority to fix minimum rates and charges is restricted 
to situations where the rates, otherwise lawful, fixed by the carriers 
are not compensatory and so low as to impose the burden of producing 
compensatory revenues on other traffic. 

The Commission has construed reasonably compensatory rates of 
carriers subject to its jurisdiction to be rates which: 1. cover and more 
than cover the extra or added expenses incurred in handling the traffic 
to which the rates apply ; 2. are no lower than necessary to meet existing 
competition ; 3. are not so low as to threaten the extinction of legitimate 
competition of other carriers; and 4. do not impose an undue burden 
on other traffic or jeopardize the appropriate return on the carrier 
property generally as contemplated by the rate-making provisions of 
the Interstate Commerce Act.® 

In the Southern Class Rate Investigation, it was stated that com- 
petition was not a factor which it could take into consideration, but 
that the carriers could, within limits, make low rates to meet compe- 
tition.* 

The Supreme Court, in a number of leading cases, has held that 
interstate carriers under the jurisdiction of the Commission have 
the authority, as carriers in competition for business, to fix their 
rates and charges within the zone of reasonableness to obtain or retain 
desired traffic. 

In I. C. C. v. Alabama Midland R. Co., decided in 1897 before 
the Interstate Commerce Commission had been given power to fix 
railroad rates or charges by the Congress, the Supreme Court quoted, 
with its approval, a portion of the opinion of the Circuit Court in 
this case, which held, in part, that: ‘‘ Within the limits of the exercise 
of intelligent good faith in the conduct of their business and subject 
to the two leading prohibitions that their charges shall not be unjust 
or unreasonable, and that they shall not unjustly discriminate so as 
to give undue preference or advantage to persons or traffic similarly 
cireumstanced, the Act to Regulate Commerce leaves common carriers 
as they were at common law, free to make special rates looking to the 
increase of their business, to classify their traffic, to adjust and apportion 
their rates so as to meet the necessities of commerce and of their own 
situation and relation to it, and generally to manage their important 
interests upon the same principles which are regarded as sound and 
adopted in other trades and disputes. The carriers are better qualified 
to adjust such matters than any court or board of public administra- 
tion, and, within the limitations suggested, it is safe and wise to leave 
to their traffic managers the adjusting of dissimilar circumstances and 
conditions to their business.’"> (Emphasis supplied). 





8 Transcontinental Case of 1922, (74 1. C. C. 48), 1922. 
4 Southern Class Rate Investigation, (100 1. C. C. 513, 611), 1925. 
5 (168 U. S. 144, 172), 1897. 
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The Congress, in the Hepburn Amendment of 1906 to the Inter- 
state Commerce Act, gave to the Commission power to fix rates of 
interstate carriers subject to its jurisdiction.® 

In I. C. C. v. L. and N. R. Co., decided in 1913 after this power 
had been conferred by the Congress upon the Commission, the Supreme 
Court held: 

‘‘Under the Act (Interstate Commerce Act, as amended) the carrier 
retains the primary right to make rates, but if, after hearing they are 
shown to be unreasonable, the Commission may set them aside and 
require the substitution of just for unjust charges. The Commission’s 
right to act depends upon the existence of this fact, and if there was 
no evidence to show that the rates were unreasonable, there was no 
jurisdiction to make the order.’’? (Emphasis supplied) 

The Mann Elkins Act, 1910 gave the Commission power to suspend 
rates, pending investigation and placed upon the carriers the burden 
of establishing the reasonableness of increased rates.® 

The Supreme Court in Skinner and Eddy Corp. v. U. 8. decided 
in 1919 stated: ‘‘Neither the Act to Regulate Commerce nor any 
amendment thereof has taken from the carriers the power which they 
originally possessed, to initiate rates; that is the power, in the first 
instance, to fix rates or to increase or to reduce them.’ (Emphasis 
supplied). 

The Transportation Act, 1920, amended Section 15 of the Inter- 
state Commerce Act by giving to the Commission the power to fix 
minimum as well as maximum rates. In construing the Commission’s 
power to fix or regulate minimum rates, the Supreme Court in Texas 
and Pacific R. Co. v. U. S. said in part: ‘‘The evidence failed to show 
that the rates . . . were not compensatory. The Commission refused 
to find that they were so low as to cast a burden on other traffic. There 
was, therefore, no basis for an order fixing minimum rates under 
Section 15(1) of the Act ... As the carriers are in competition for 
the business they may, within the zone of reasonableness, prescribed 
by the statute, adjust their rates so as to obtain or retain traffic for 
their lines . . . The theory of the Act is that the carriers in initiating 
rates may adjust them to competitive conditions, and that such action 
does not amount to undue discrimination.’ (Emphasis supplied). 

Three years later, in U. 8. v. C. M. St. P. and P. R. Co., the Supreme 
Court stated: ‘‘There is no suggestion in the report (of the I.C.C.) 
that the rates have been so reduced as to be less than compensatory. 
True they do not reach the maxima which charges are excessive. On 
the other hand, they do not pass the minima beyond which charges are 
too low. A zone exists between maxima and minima within which a 





6 39 Stat. L. 589, 1906. 

7 (227 U. S. 88, 92), 1913. 

8 44 Stat. L. 1447, 1910. 

9 (249 U. S. 557, 564), 1919. 

10 (289 U. S. 627, 633, 636), 1932. 
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carrier is ordinarily free to adjust its charges for itself.’"4 (Emphasis 
supplied). 

In a decision in 1951 in New York Central R. Co. v. U. 8., the 
Supreme Court affirmed the judgment of a three-judge Court in which 
the Court held: ‘‘The primary position taken by the plaintiff railroads 
is that carriers are free to adjust their rates to meet competition, so 
long as the adjusted rates are within the ‘zone of reasonableness’ and 
result in no undue prejudice or preference or discrimination prohibited 
by statute . . . we think the plaintiff’s statement of the principle is 
sound as is adequately supported by authority.’”? (Emphasis supplied). 

In Brooks-Scanlon v. R. R. Comm., the Supreme Court held that 
‘‘Even if it is established that the consumer pays more for the service 
than it is worth, the utility cannot be compelled to furnish it at less 
than cost.’’!% 


The Power of the Interstate Commerce Commission to 
Fix Minimum Rates 


The authority and jurisdiction of the I. C. C. to fix minimum 
rates or charges of interstate carriers subject to the Interstate Com- 
merce Act is not an absolute but a conditioned one growing out of a 
specific statutory grant of power—the amendment to the Interstate 
Commerce Act by the Transportation Act of 1920. It is conditioned, 
therefore, by the statute which gave to the commission a power it did 
not have under the common law or under the Interstate Commerce 
Act until after the 1920 amendment. 

The Supreme Court explicitly stated this interpretation of the 
state of the law in Skinner and Eddy Corp. v. U. S., when it held: 

*‘Congress . . . steadfastly withheld from the Commission power 
to prevent by direct action the charging of unreasonably low rates. 
The common law did not recognize that the rate of a common carrier 
might be so low as to constitute a wrong; and Congress has declined 
to declare such a rule. Despite the original Act to Regulate Com- 
merce and all amendments (up to 1919), railroads still have power to 
fix rates as low as they choose and to reduce rates when they choose. 
The Commission’s power over them in this respect extends no further 
than to discourage the making of unduly low rates by applying 
deterrents. One such deterrent is found in the fact that low rates, 
because voluntarily established by the carrier, may be accepted as 
evidence that other rates, actual or proposed, for comparable service 
are unreasonably high . . . The voluntary making of unremuneratively 
low rates in important traffic may also tend to induce the Commission 
to resist appeals of carriers for general rate increases on the ground 
of financial necessities. But the main source of the Commission’s 
influence to prevent excessively low rates lies in its power to prevent 
unjust discrimination.’’* 


11 (294 U. S. 499, 506), 1935. 
aan Fed. Supp. 394, 398), 1951; affirmed in I. C. C. v. N. Y. C. R. Co. (342 


U. S. 890). 
i8 (251 U. S. 396), 1920. 
14 (249 U. S. 557, 564), 1919. 
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After the power to fix minimum rates had been conferred upon the 
Commission by the 1920 amendment, both the Commission and the 
Federal Courts, including the Supreme Court, have, in many decisions, 
recognized the limitations upon the exercise of that power. 

In New Automobiles in Interstate Commerce, the Commission 
stated: ‘‘The methods employed by a carrier to meet competition are 
primarily a matter of managerial discretion rather than regulation, 
so long as they (the rates) are lawful.’5 (Emphasis supplied) 

Again in Steel Scrap from Pacific Coast to Chicago and the West, 
the Commission stated : ‘‘The conclusion is warranted that the proposed 
rate is reasonably compensatory, and . . . the evidence does not establish 
that the proposed rate would violate any of these provisions of the 
Act. Whether the proposed reduced rate will result in securing traffic 
to respondents to such an extent as to justify the reduction from a 
revenue standpoint, is manifestly conjectural and need not be de- 
termined. Carriers have the right to initiate non-preferential rates 
within the zone of reasonableness that will enable them to obtain desired 
traffic over their lines.’’'* (Emphasis supplied) 

In Vegetables and Avocados from the South to Official Territory, 
the Commission observed: ‘‘A carrier may, if it deems it in its interest 
to do so, reduce its lawful rates to meet other forms of transportation, 
but shippers have no right to demand that the carrier make such re- 
ductions, and this Commission may not compel the carrier to so act.’”!* 
(Emphasis supplied) 

In the Southern Class Rate Investigation, the Commission stated 
that it lacked power to compel carriers to make low rates to meet 
competition.‘* The position of the Commission and of the Federal 
Courts seems clearly to be that minimum rates can be fixed only when 
the rates proposed by the carrier, which otherwise are lawful are so 
low as to be noncompensatory and to cast a burden on other traffic.’® 

In Atlanta and St. Andrews Bay R. Co. v. U. 8., decided in 1952, 
a three-judge Federal Court unanimously set aside and enjoined an 
order of the Commission which would have prevented railroad carriers 
from establishing rates sufficiently lower than motor rates to meet 
motor competition. The Commission, in 1951, had found in this case 
that the railroads must maintain rates slightly lower than tank-motor 
trucks in order to compete. A showing was made that it cost the 
railroads less to haul the traffic than it cost the motor trucks. The 
Commission fixed minimum rates which were, on the average, higher 
than the corresponding motor rates. The Court held: ‘‘We are forced 
to hold that the ultimate conclusion of the report and order (of the 
1.C.C.) ... and the rates promulgated thereby are not only unsupported 
by findings contained in the report, but are actually contrary to such 
findings.’ ’° 





15 (259 I. C. C. 475, pals 1945. 
16 (264 1. C. C. 433, 441). 

17 (269 I. C. C. 409, 411), 1947. 
18 (100 I. C. C. 513, 611), 1925. 


19 oe a v. Pennsylvania R. Co.), (324 U. S. 439, 461), 1944. 
20 (104 


. Supp. 193, 200-201), 1952. 























MAY, 1954 713 





The Supreme Court of the United States in Texas and Pacific R. 
Co. v. U. 8., decided in 1932, held that, since the I. C. C. had refused 
to find that the rates in question were so low as to cast a burden on 
other traffic, there was no basis to fix minimum rates under the powers 
conferred by the Interstate Commerce Act.?? 

A case decided by a three-judge Federal Court in 1940 and 
affirmed by the Supreme Court of the United States, Scandrett et al v. 
U. S., raises a nice distinction between rates which are ‘‘below a 
minimum reasonable level’’ and rates which are noncompensatory. 
In this case, railroads in competition with water-motor transportation 
service made a substantial reduction of nearly 40 per cent in the rate 
to meet this competition. The proposed rate was suspended by the 
Interstate Commerce Commission. After hearing, the Commission found 
that the proposed rate was ‘‘below a minimum reasonable level’’ but 
did not find that they were noncompensatory. The Commission ordered 
the establishment of a minimum rail rate about 11.4 per cent higher 
than the rate proposed by the railroads. This order was sustained 
by a two to one vote of the three-judge Federal Court, and the judg- 
ment was affirmed by the Supreme Court.?? 

It is interesting to note that the two Federal judges who con- 
curred in the majority opinion did so for different reasons: one because 
he construed the legislative history of the minimum rate provisions of 
the Transportation Act, 1920, to indicate that the provision was in- 
tended to protect water carriers from destructive railroad competition ; 
and the other because he interpreted the I. C. C. order as ‘‘giving the 
railroads, in principle, substantially what they asked.’’ 

In a later case, decided in 1951, New York Central R. Co. v. U. 8., 
a unanimous opinion of a three-judge Federal Court found that the 
powers of the Interstate Commerce Commission to fix minimum rates 
are limited to instances where the rates proposed by the carrier are so 
low as to be noncompensatory and to place a burden on other traffic, 
or otherwise unlawful, such as producing discriminations among shippers 
or places.?8 

The Supreme Court, in Northern Pacific R. Co. v. North Dakota, 
decided in 1915, said that a state’s powers to regulate rates, rates on 
lignite coal in this case, could not be exercised so as to compel a carrier 
to transport the traffic of any particular kind or class at less than 
reasonably compensatory rates and that the carriers were entitled to 
reasonable compensation or reward for the transportation of the various 
classes of goods transported.2* In a companion case handed down the 
same day, Norfolk and Western R. Co. v. West Virginia, the Supreme 
Court held to the same principle in limiting the power of the states to 
prescribe passenger fares below a compensatory level—that is below 


a oft U. S. 7, oe), 1935. 

22 (32 F. Supp. 995), 1940, affirmed (312 U. S. 661), pe. 

23 o F. a > 304, 308); 1951; affirmed in J. C. C. v. N. Y. C. R. Co. (342 
U. S. 890), 1951. See also Georgia v. Pennsylvania R. Co., G24 U. S. 439, 461), 1945. 
24 (3% U. S. 585), 1 
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cost of performing the service or at rates which, if above cost, returned 
only a nominal reward.”> In both of these cases the Supreme Court 
found that the rates assailed were not reasonable rates, and that, on the 
contrary, they were arbitrary and unreasonable. Nothing in the records 
in these cases showed that there were reasonable grounds for the states 
to impose the noncompensatory rates upon the carriers. 

An important series of cases before the Commission, dealing with 
the rates on fresh vegetables in Southwestern Territory, has recently 
resulted in a Supreme Court decision which upholds the dismissal of 
a suit to set aside an order prescribing reduced rates. The attack 
was made on the ground that the prescribed rates would produce less 
revenue than the cost to the railroads of performing the particular 
services.2 The decision handed down by a divided Court (6 to 2) 
and some of the general language used by Mr. Justice Black in the 
majority opinion give some grounds for apprehension that the Supreme 
Court has given approval to the prescription by the Commission of 
noncompensatory rates, that is, rates which are below the cost of per- 
forming the service. However, an examination of the orders of the Com- 
mission and the decision of the Supreme Court appears to justify the 
conclusion that the decision has not destroyed the doctrine that the 
Commission does not have the power to prescribe rates below minimum 
compensatory levels although it does impair the firmness of this sound 
economic and legal foundation. 

In the adjustment of rates on vegetables from producing areas 
in the South and Southwest to markets in various parts of the United 
States there has been a difficult problem to relate the rates from 
competitive producing areas on the different kinds of vegetables, and to 
the competitive markets. In the Southern Vegetable Cases and South- 
western Vegetable Cases, the Commission had prescribed various column 
rates based upon percentages of first class rates within and from 
Southwestern Territory on fresh and green vegetables.?7 

As a consequence of motor truck competition, the railroads in 
Southwestern Territory established rates to Southwestern and Western 
Trunk Line points, including Mississippi and Missouri River Crossings. 
The latter rates were used as proportional rates or factors to construct 
rates to Eastern Territory. These rates were lower than the scales of 
rates prescribed by the I. C. C. 

Various shippers, including the Texas Citrus and Vegetable 
Growers and Shippers, sought by complaint to the Commission the 
establishment of scales of through rates from the Southwestern shipping 
points to various territories in lieu of the through or combination 
rates established by the carriers, excepting to points in Southwestern 
Territory to which the lower motor-competitive rates were in effect. 
After hearing, the Commission, with two separately concurring opinions 


25 (236 U. S. 605), 1915. 


26 B. and O. R. Co. et al. v. U. S. et al., (345 U. S. 146), 1953, affirming (105 
F. Supp. 631). 


27 (200 I. C. C. 355), 1934; (209 I. C. C. 606), 1935; and (214 I. C. C. 63), 1936. 
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and four for Commissioners dissenting, found the rates on carrots and 
certain other fresh or green vegetables unreasonable and ordered the 
establishment of prescribed maximum rates by the carriers from Texas 
shipping points to defined territories outside the Southwest to be 
established on scales related to the scales applicable from Phoenix, 
Arizona, and Salinas, California, to the same destination territories. 
Other rates were found not to be unduly prejudicial.”* 

Upon reconsideration, the Commission, dividing six to five, modi- 
fied its previous order principally as to the form, and ordered maximum 
rates on carrots and on certain other fresh and green vegetables to be 
established by the railroads from Texas origins to points in Eastern, 
Southern, and Western Territories on a slightly modified basis. The 
Commission found the record inadequate to support a finding of 
unreasonableness with respect to the rates from Texas shipping points to 
destinations in Arizona and California.”® 

The railroads filed suit to set aside the order of the Commission 
in the Federal District Court for Missouri which dismissed the suit.*° 
The railroads alleged that the rates prescribed were confiscatory, 
although no issue of confiscation was raised and no offer of proof of 
transportation costs was made until after the Commission had made 
its findings and order. The District Court for this reason declined to 
hear evidence of the railroad’s costs of transportation and refused 
to remand the case to the I. C. C. for appraisal of these facts, and 
dismissed the case. 

On appeal to the Supreme Court, the carriers attacked the order 
on the ground that the maximum rates prescribed were confiscatory 
because they would produce less revenue than the railroads’ cost to 
carry the particular commodities covered by each rate. The railroads 
contended that the dismissal of the suit by the District Court because 
of the delay in raising the issue of confiscation deprived the railroads 
of constitutional rights to have a judicial determination of their 
contention that the rates were confiscatory. The Supreme Court avoided 
this procedural issue because it found, what the majority considered, 
‘*a more appropriate ground’’ for decision. 

The case was decided by a six to two vote, the majority opinion 
being delivered by Mr. Justice Black.*! The majority opinion found 
the case properly dismissed by the District Court. The Court stated: 
‘‘The sole basis (of the charge of the confiscatory nature of the rates) 
was an allegation that . . . the rates would produce less money than 
it would cost the railroads to carry the particular vegetables covered 
by each rate. Denying that a commodity rate violates due process 
merely because it is noncompensatory, the Commission moved to dismiss 
the complaint on the ground that proof of everything alleged would 
not justify invalidation of the order. On this ground, and without 





28 Texas Citrus and Vegetable Growers and Shippers v. A. T. and S. F. R. Co. 
et al., (279 I. C. C. 671), 1950. 

29 Ibid., (284 I. C.-C. 206), 1952. 
30 B. and O. R. Co. et al. v. U. S. et al., (105 F. Supp. 631), 1952. 
31 (345 U. S. 146), 1953. 
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reaching another Commission contention on which the District Court 
relied, (the contention that the issue of confiscation had not been raised 


and offer 


of proof of costs made before the decision and order of the 


I. C. C. had been made) we hold that the case was properly dismissed 
by that court.’’5? 


‘‘There is and has been no claim that the challenged rates will make 
any one of the complaining railroads operate its entire business at a 
loss or even carry all fresh vegetables at a loss.’’** 

Stating that the order under attack was one of a long series designed 


to correct 


of these commodities, the Supreme Court pointed out that, among the 
factors the Commission had considered were: ‘‘the value of the vege- 
table; comparison of vegetable values; comparison with rates on the 
same vegetables in different sections of the country; comparison with 
rates on commodities other than vegetables; special characteristics of 
some vegetables that add to or subtract expense of transportation; 
perishability ; claim hazard of the carrier as between different vegetables ; 
competing truck rates; and possible harmful effects of rates on vege- 
tables and sales.44 The Court stated that the fact that these factors 
must be considered demonstrates the necessity for flexibility in rate 
making and the importance of fair rates on vegetables ‘‘to the welfare 
of farmers and the well-being of the Nation.’’ 


‘Mor 


to meet public needs is implicit in the Congressional plan for a 


nationally 


as a whole afford railroads just compensation for their overall services 
to the public, the Due Process Clause should not be construed as a 


bar to the 


ties when the public interest is thereby served.’’ (Emphasis supplied) 

The fact that the Commission gave consideration to the cost and 
value factors enumerated is evidence of the importance of cost and, 
further, that the unquestioned power of the Commission to adjust rates 
in the public interest operates within the limits of the zone of reason- 


ableness. 


whole does not imply logically that the rates on some commodities may 
be fixed on a noncompensatory level below cost by a regulatory com- 


mission in 


by the carriers. It appears to be neither sound economics nor con- 
sistent with the previously decided cases by the Supreme Court of 
the United States. 


The dissenting opinion, delivered by Mr. Justice Douglas and 


joined in 


grounds, which are less germane to this discussion than the comments 
relative to the I. C. C.’s decision which established the rates below 
the cost of performing the particular services. Mr. Justice Douglas 


stated, in 


82 (345 
83 (345 
84 (345 





‘*defects and irjustices’’ that developed in the rate pattern 


eover,’’ stated the Court, ‘‘Commission power to adjust rates 


integrated railroad system ... And so long as the rates 


fixing of noncompensatory rates for carrying some commodi- 


The fixing of rates so as to yield adequate revenues as a 


the service of the public interest in the absence of consent 


by the late Chief Justice Vinson, objected on procedural 


part: 


U. S. 146, 147), 1953. 
U. S. 146, 148), 1953. 
U. S. 146, 149-150), 1953. 
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‘What justification then is there for the Commission forcing the 
earriers to haul the traffic at less than cost? One will read the record 
in vain for any clue. The report of the Commission is largely a 
hodge-podge of statistics dealing with rates on vegetables from Texas, 
California, Arizona, and New Mexico to eastern and northern points. 
The Commission was apparently bent on leveling down some of the 
rates out of Texas to make them more equal to those out of California, 
Arizona, and New Mexico. The reasons are not disclosed.’’ The 
opinion stated also that: ‘‘The Commission held that there was no 
persuasive evidence that the Texas rates had an adverse effect on the 
Texas shippers. The Commission in other words refused to find the 
rates prejudicial under Section 3 of the Interstate Commerce Act.... ’’ 

Commenting upon the prescription of rates below cost by the 
Commission as reasonable rates, the opinion stated: ‘‘Can a confiscatory 
rate be a reasonable rate under the statutory and constitutional system 
within which the Commission operates? It is incredible to me that 
Congress used ‘reasonable’ in such an odd and unusual sense. The 
history of rate making review (in Supreme Court cases referred to) 
denies it. Perhaps there will be exceptions. Perhaps dire emergencies 
will arise, making it necessary, in the public interest, to compel the 
transportation of certain commodities at less than cost. But certainly 
such a step should not be taken without appropriate findings showing 
why the consfiscatory rate is a ‘reasonable’ one.... If we assume that 
the prescribed rates are confiscatory, it is, in my view, impossible 
to say on the present record that they are ‘reasonable.’ ’’®5 

The weight of authority still appears to be that regulated carriers 
in interstate commerce have the right to make competitive rates in the 
exercise of their managerial discretion and responsibility provided the 
rates are compensatory, within the zone of reasonableness, and do not 
cast a burden on other traffic and are otherwise not unlawful. The 
Commission cannot compel regulated carriers to make rates to meet 
competition which are noncompensatory and may not fix rates for the 
carriers which are below the cost of performing the service. 


35 (345 U. S. 146, 151-152), 1953. 








Criteria in the Establishment of 
Freight Rate Divisions 


JERVIS LANGDON, JR.* 


When a loaded freight car is moved by rail from a station in New 
York to a delivery point in Georgia, a joint through rate is ordinarily 
applicable. This means that all of the individual railroads which par- 
ticipate in the through transportation have concurred in a rate of, say, 
60 cents per hundred pounds, and that is what is collected, either at 
origin by way of prepayment or at destination from the consignee. It is 
here that the question of divisions is presented. How will the lines which 
hauled this car, the Delaware & Hudson to Wilkes Barre, the Pennsyl- 
vania to Potomae Yards (Washington), the Southern to Macon, and the 
Central of Georgia to destination, divide the 60 cents? Ordinarily, there 
is a form of agreement—manifested by a so-called division sheet. But 
the agreemeni is sometimes kicked overboard, or there is none, or there 
has been a change in the conditions that existed when the divisional 
basis was originally fixed. 

The controversies, which go to the Interstate Commerce Commission? 


* This article is reprinted with permission of Cornell Law Quarterly (Vol. 39, 
No. 2). Mr. Langdon is Editor of the Practitioners’ Journal. 

1A divisions sheet is a publication in the form of a tariff which is circulated 
among connecting carriers to guide their auditors in the distribution of revenues 
ae from interline traffic. Generally speaking, divisions sheets are not on 

ublic file. 
. 2 Hereinafter referred to as the Commission. 

Prior to the Hepburn amendment in 1906, the Interstate Commerce Act con- 
tained wed are relating to divisions or their prescription by the Commission. 
The amendment, enacted as part of what is now section 15 (1) and reenacted with- 
out change by the Mann-Elkins Act, 36 Stat. 539 (1910) provided as follows: 


Whenever the carrier or carriers, in obedience to such order of the Commission 
or otherwise, in respect to joint rates, fares, or charges, shall fail to agree among 
themselves upon the apportionment or division thereof, the Commission may 
after hearing make a supplemental order prescribing the just and reasonable 
proportion of such joint rate to be received by each carrier party thereto, which 
order shall take effect as a part of the original order. 


The uncertainties as to the Commission’s powers under this provision led to the 
enactment of section 15 (6) of the Interstate Commerce Act as part of the Trans- 
yo Act of 1920 [Feb. 28, 1920, c. 91 $418 “Ee 49 U. S. e $ 15 (6) (1946). 

ee Pittsburgh & W. Va. Ry. v. Pittsburgh & L R. x. 61 I. C. C. 272 (1921); 
New England Divisions, 62 I. C. C. 513 (1921), 66 I. x 196 (1922), order sus- 
tained, Akron, C. & Y. Ry. v. United States, 282 Fed. 306 (S. D. N. Y. 1922), aff'd, 
New England Divisions Case, 261 U. S. 184 (1923); also New England Divisions, 
126 I. C. C. 579 (1927 

In addition to specifying the criteria enumerated in the text infra, section 15 (6), 
presently in effect, provides as follows: 


Whenever, after full hearing upon complaint or upon its own initiative, the 
Commission is of opinion that the divisions of joint rates, fares, or charges, 
applicable to the transportation of passengers or property, are or will be unjust, 
unreasonable, inequitable, or unduly preferential or prejudicial as between the 
carriers parties thereto (whether agreed upon by such carriers, or any of them, 
or otherwise established), the Commission shall by order prescribe the just, 
reasonable, and equitable divisions thereof to be received by the several carriers, 
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in the first instance, fall into two types. The first is over primary 
divisions of rates which apply between different rate territories.* In the 
cited example, for instance, the Delaware & Hudson and the Pennsyl- 
vania, along with other carriers operating north of the interterritorial 
gateways, including Potomac Yards, would be ranged against the South- 
ern and the Central of Georgia and all of the other Southern lines in a 
contest over the primary revenue proportions which should accrue north 
and south of the boundary line.* These cases are apt to involve all of 
the carriers in the respective freight rate territories and divisions of 
rates on practically all traffic moving between them. The second type of 
controversy is where an individual carrier is dissatisfied with the di- 
visions which it receives, and these may be its divisions of rates apply- 
ing on local traffic within the territory or its subdivisions of primary 
divisions on interterritorial traffic. 

But whether the controversy is between all of the railroads in one 
territory and all of the railroads in another over primary divisions of 
rates which produce annual freight revenues of hundreds of millions of 
dollars,® or between a single short-line railroad and its trunk-line con- 
nection over revenues which the former requires to live,® there is no 
difference in the criteria. Since 1920 they have been found in section 
15 (6) of the Interstate Commerce Act: 





and in cases where the joint rate, fare, or charge was established pursuant to a 
finding or order of the Commission and the divisions thereof are found by it 
to have been unjust, unreasonable, inequitable, or unduly preferential or pre- 
judicial, the Commission may also by order determine what (for the period 
subsequent to the filing of the complaint or petition or the making of the order 
of investigation) would have been the just, reasonable, and equitable divisions 
thereof to be received by the several carriers, and require adjustment to be 
made in accordance therewith. 


3 The problem of dividing rates does not arise when a so-called combination 
of local rates is applicable, and each carrier retains the rate which it contributes to 
the through charge. In certain circumstances, however, rates which are the aggre- 
gate of intermediate rates become, in substance and effect, joint rates and as such, 
subject to the Commission’s power to divide. See Official Western Trunk Line 
Divisions, 269 I. C. C. 765, 778-782 (1948); Agwilines, Inc. v. Akron C. & Y. Ry. 
248 I. C. C. 255, 273-274 (1941); Southwestern-Official Divisions, 234 I. C. C. 135, 
164-165 (1939). f ; Refi: : 

_.#In such a proceeding, subdivisions of the primary divisions among the carriers 
within the two territories would not be in issue. . , 

The boundary line between North and South is, generally speaking, the Ohio 
River to Kenova, W. Va., and thence, a line extending through southern West 
Virginia and —_—_ to Hampton Roads, Va. Western territory is separated from 
the South and North by the Mississippi River (with certain exceptions). 

5 The estimated annual freight revenues which the Commission divided in the 
recently concluded litigation between the railroads in the North (Official territory 
so-called) and those in the South (Southern territory) amounted to 644 million 
dollars. Official-Southern Divisions, 287 I. C. C. 497 (1953); 289 I. C. C. 4 (1953). 
This litigation is sometimes referred to herein as the recent North-South case. 

A companion case involved the divisions of rates between the North and South- 
west (Arkansas, Louisiana, Oklahoma and Texas). Official-Southwestern Divisions, 
Za 1. ©, © 555 (i553). ‘ 

6Cf. Montana Western Ry. Abandonment, 275 I. C. C. 512 (1951), upheld in 
Great Northern Ry. v. United States, 343 U. S. 562 (1952). 
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In so prescribing and determining the division of joint rates, 

fares, and charges, the Commission shall give due consideration, 

among other things, to: 

[1] the efficiency with which the carriers concerned are operated, 

[2] the amount of revenue required to pay their respective operat- 
ing expenses, taxes, and a fair return on their railway property 
held for and used in the service of transportation, and 

[3] the importance to the public of the transportation services of 
such carriers; and 

[4] also whether any particular participating carrier is an origi- 
nating, intermediate, or delivering line, and 

[5] any other fact or cireumstance which would ordinarily, with- 
out regard to the mileage haul, entitle one carrier to a greater 
or less proportion than another carrier of the joint rate, fare 
or charge.’ 


These criteria are not to be ignored. In Brimstone R.R. & Canal Co. 
v. United States, the Supreme Court annulled an order prescribing 
divisions in the making of which ‘‘the Commission failed to consider the 
items definitely specified by section 15 (6).”’ 

It is the purpose of this article to take a look at each of these statu- 
tory criteria and to see how they have fared in actual application. In 
the conclusion, it will be suggested that, if there is continued improve- 
ment in the art of railroad cost-finding, one principal criterion for the 
dividing of rates may in time emerge as presumptively correct, and this 
will be the proportionate costs which the opposing carriers incur in pro- 
viding their respective parts of the through service. If Carrier A or 
the carriers in Region A have 57 per cent of the costs for the through 
transportation, they should, in other words, receive 57 per cent of the 
through revenues, provided of course the costs on both sides are no 
higher than they should be and represent a service for which there is 
an established public need. 


1. Operating Efficiency 


In accordance with the statute, the first criterion to which the Com- 
mission ‘‘shall give due consideration’’ is the efficiency with which the 
carriers concerned are operated.’’ 

In no important divisions case has the Commission ever made a find- 
ing of inefficiency as such. One reason is that, in most of the contro- 





7See note 2 supra. 

8276 U. S. 109, 117 (1928). 

®Cf. Walter P. Gardner, Trustee of Central Railroad of New Jersey v. Akron, 
C. & Y. R. R., 276 1. C. C. 655 (1949). There, the Commission reversed its prior 
action in 272 I. C. C. 529 (1948) and denied the Jersey Central increased proportions 
of the through rates to and from New York to represent the added cost of its 
harbor floatage and lighterage service. While the Commission’s action was based 
on other grounds, it did cite its decision in State of New Jersey v. B. & O. R.R 
245 I. C. C. 581, 591 (1941), and pointed out at 660-661: 
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versies, there has been no such issue, and neither side has questioned 
the efficiency of the other.1° Another reason is that inefficiency is hard 
to prove. Comparative performance figures are held insufficient,’ and 
testimony based on personal knowledge is largely unobtainable. Em- 
ployees of the inefficient line are not going to admit inefficiency; and 
employees of other lines, even if willing to talk publicly cannot speak 
from personal knowledge and experience. Qualified outside experts 
in the railroad field are few and far between, and in any event, their 
principal reliance would have to be on ‘‘the comparison of mere figures’’ 
which the Commission finds inadequate.’” 

The importance of evidence of operating efficiency is in its bearing 
upon transportation costs. In the recent North-South case,* as well as 
in the companion one involving the primary divisions of rates between 
the North and Southwest,’* divisions to apply in the future were in 
issue, and in seeking drastic revisions of the bases prescribed prior to 
World War II, the Northern lines put their entire case—to all practical 
purposes—upon a showing of higher post-war costs in their area than in 
the other territories—an alleged reversal of the condition upon which 
the Commission had previously acted.15 To this position the answering 
argument of the Southern lines was that relatively less efficient oper- 
ations in the North since the War had produced expense levels in that 
territory which, as compared with those in the South, could not ‘‘ justifia- 
ably be accepted as guides for the future.’’ In a direct sense, the Southern 
lines’ argument was rejected because the Commission refused to find 
the Northern operations relatively less efficient. In another sense, how- 
ever, the Southern lines were partially successful, because the Commis- 
sion set aside the expense levels in the North, as it understood them—the 
same result which presumably would have followed a finding of relative 





So far as this record reveals, no substantial change has been made in the 
lighterage service since that finding was made. Plainly, it would be inequitable 
to expect the nonharbor lines, who are not in any way responsible for the 
harbor service, to bear any part of the cost of furnishing such service which 
may be entailed by inefficient operation. 


10 Official-Western Trunk Line Divisions, supra note 3, at 744; Divisions of Rates, 
Official and Southern Territories, 234 1. C. C. 175, 193 (1939) (herein sometimes 
referred to as the former North-South case); Alton R. R. v. Akron, C. & Y. R. R 
ane 5. 4. Ge oad ee gt Divisions of Freight Rates in Western and Mountain 
Pacific Territories, 203 | C. 299, 304 Geng wie of Freight Rates, 148 
I. C. C. 457, 473-474, ro 1928), 156 1. C. C. 94, 101 (1929). 

11 Official-Southern Divisions, supra note 5, ‘ ss Florida East Coast Ry. v. 
Atlantic Coast Line R. R., 235 I. C. C. 211, 231 (193 

12 Florida East Coast Ry. v. Atlantic Coast Line % R., 235 I. C. C. 211 at 231 
(1939). It may also be noted that a finding of inefficiency would in effect be an 
indictment of individuals, and understandably, the Commission will not permit 
this if there is a plausible escape. Moreover, since World War II, successive freight 
rate increases have been allowed on the finding, implied if not express, that the 
nation’s railroads are operated efficiently. Increased Freight Rates, 276 I. C. C. 9, 
24-31 (1949). 

18 Official-Southern Divisions, supra note 5. 

14 Official-Southwestern Divisions, supra note 5. 

15 In the former North-South case (Divisions of Rates, Official and Southern 
Territories, note 10 supra), as well as Southwestern-Official Divisions, supra note 3. 
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inefficiency. 
pertinent : 


The following conclusions in the Commission’s report are 


. . . As indicated in the foregoing quotation from New England 
Divisions, supra, the cost of service which is of prime importance in 
considering divisions is ‘‘cost under economical and efficient 
management.’’ We do not interpret section 15 (6) as requiring 
us to determine whether one group of carriers is more or less 
efficiently operated than another, but rather to give due considera- 
tion to any evidence which might tend to indicate that the showing 
as to cost of service is effected by wasteful or inefficient manage- 
ment. 


... If we were to give controlling weight to the cost studies of the 
northern lines for 1946 and 1948 in this record, the differentially 
higher basis of divisional factors sought by those lines would be 
justified. We do not accept that showing at face value because, 
admittedly, there were certain important items of expense in those 
years which may reasonably be regarded as transient, particularly 
in the northern lines’ accounts for maintenance of way and 
structures and equipment. This was particularly true of the 
Pennsylvania, which in 1948 and the two following years had 
high freight-car repair costs apparently cyclic in nature.’ 


While operating efficiency appears as the first of the statutory cri- 
teria to guide the Commission in the fixing of divisions, it has no real 
standing as a separate test. This is not because of the difficulty of 
proof previously adverted to. Rather it is because evidence of efficiency 
or inefficiency is principally important in interpreting the results pro- 
duced by other criteria, such as comparative costs!" and relative reve- 
nue needs.'* Even if the statute failed to include this criterion, it is clear 
that a display of higher costs by one side could be met by evidence that 
such costs were higher than they should be, or a showing of greater 
revenue needs ?® could be offset by evidence that such needs were greater 
than they should be. Operating efficiency, as a separate criterion, makes 
no separate contribution. It does help in appraising the value of other 
tests, but such an appraisal would be obtainable (within the limits of 
available proof) in any event. 


2. Revenue Needs 


The second statutory criterion is ‘‘the amount of revenue required 
to pay their [the contending carriers’] respective operating expenses, 
taxes, and a fair return on their railway property held for and used in 
the service of transportation.’’ This is usually referred to as the test of 
relative revenue needs. 





16 Official-Southern Divisions, supra note 5, at 525-526. 
17 Official Southern Divisions, supra note 5. 


18 The second statutory criterion which is discussed infra. 
19 [bid. 
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The litigation which this criteron has inspired has been extensive. In 
the Commission’s original report in New England Divisions *® it was 
found that the lines in that territory, which were in financial distress, 
could not force the lines west of the Hudson River to pay larger di- 
visions ‘‘merely because’’ such western carriers ‘‘considered as a whole, 
have not failed in so great a degree to earn a fair return upon the value 
of their property devoted to the public service, although this is one 
factor which may be taken into consideration.’ Commissioner East- 
man vigorously dissented and, pointing to the statutory criterion pres- 
ently under discussion (as well as the further one 7? of ‘‘the importance 
to the public of the transportation services of such carriers’’) said: 


... It follows that we can attach no weight to these matters which 
have been given so much prominence in the law unless we are 
prepared to accept the conclusion that in some cases it may be 
just and equitable and in the public interest to divide joint rates 
in disproportion to the amount of cost of the service rendered. 

It is, I think, an inevitable conclusion that Congress intended to 
give us a wider jurisdiction and discretion in determining divisions 
than would have been proper if such determination were viewed 
merely as an isolated problem. In other words, divisions were 
regarded in connection with and as a phase of the larger problem 
of assuring a national transportation system sound and healthy 
in all its parts, and it was the definite intent to permit us, in fixing 
divisions, to take into consideration this larger end.2* . . . I find 
no difficulty, therefore, in reaching the conclusion that in this 
ease we have both the right and the duty to consider, not only the 
relative importance and cost of the service rendered by the re- 
spective carriers, but also the financial needs of the New England 
roads and the consequences to the entire country if they should 
meet with serious financial trouble.** 


Commissioner Eastman’s view soon prevailed, and in its decision fol- 
lowing reargument 7° the Commission increased the division of the New 
England lines because of their greater revenue needs. This action was 
upheld in the courts. The Supreme Court, relying upon the ‘‘new rail- 
road policy’’ introduced by the Transportation Act of 1920 which 
‘sought to ensure, also, adequate transportation service,’’ held that the 
‘‘division of joint rates in the public interest’’ was one of ‘‘two new 
devices’’ adopted to ‘‘secure revenues adequate to satisfy the needs 
of the weak carriers.’ One year later, in 1924 the Supreme Court, 
referring to its decision in the New England Divisions case, pointed out: 


2062 I. C. C. 513 (1921). 

211d. at 562. 

22 Considered infra. 

23 62 I. C. C. 513, 568 (1921). 

241d. at 569. 

25 New England Divisions, 66 I. C. C. 196 (1922). See note 2 supra. 

26 New England Divisions Case, 261 U.S. 184, 189, 191 (1923). See note 2 supra. 
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. . It is settled that in determining what the divisions should be, 
the Commission may, in the public interest, take into consideration 
the financial needs of a weaker road; and that it may be given a 
division larger than justice merely as between the parties would 
suggest ‘‘in order to maintain it in effective operation as part of an 
adequate transportation system’’ provided the share left to its 
connections is ‘‘adequate to avoid a confiscatory result.’’?7 


The exercise of this power to help lines with greater revenue needs 
has since been reviewed on a number of occasions. In its report on 
further hearing in New England Divisions ** the Commission issued a 
caution against its misuse, and in Brimstone R.R. & Canal Co. v. United 
States, the Supreme Court said that nothing in the New England 
Divisions case ‘‘supports the view that the Commission may take some- 
thing from one carrier merely because its net revenue appears unduly 
large and donate this to another demanding nothing and not in need.’’”® 
In Beaumont, 8S. L. @ W. Ry. v. United States, the same court made it 
clear that, while ‘‘The Commission must consider the financial conditions 
of the carriers . . . it is not required to make that the only test.’ 
In a dispute over divisions of rates on a single commodity (citrus fruit 
moving from Florida to destinations north of the Potomac and Ohio 
Rivers) the Commission, while rejecting the argument ‘‘that financial 
conditions can be given weight only as a kind of last-resort remedy to 
prevent immediate abandonment of the weaker road,’’ took the much 
greater overall revenue needs of the Florida lines into account,*! and 
this action the Supreme Court expressly upheld.*? 





27 United States v. Abilene & So. Ry., 265 U. S. 274, 284-285 (1924). 
28 126 I. C. C. 579 (1927). The Commission said at 599: 


The dangers in such an assumption that deficiencies in local earnings must 
inevitably be made up on interchange business at the expense of connecting 
lines are obvious. Communities re the roads which serve them might too 
readily arrive at the conclusion that they are “unable” to increase local rates 
and, in disregard of the principle of self-help, unduly rely upon others to carry 
their burdens. However, it is clear that the financial needs of weaker lines are 
an important factor in our consideration of divisions. 


29 276 U. S. 104 at 116 (1928). 

80 282 U. S. 74 at 87 (1930). 

31 Atlantic Coast Line R. R. v. Arcade & A. R. R., 198 I. C. C. 375 (1934). 
For the first and principal report in the same proceeding, see Atlantic Coast Line 
R. R. v. Arcade & A. R. R., 194 I. C. C. 729 (1933). 

82 Baltimore & O. R. R. v. United States, 298 U. S. 349 (1936). The Commis- 
sion’s decision was also upheld against the contention that it “subordinated all other 
findings and facts to the single element of financial need.” See the o — in the 
lower court, Baltimore & O. R. R. v. United States, 9 F. Supp. 181 (E. D. Va. 1934). 


Ll a so turned down relied heavily upon Commissioner Eastman’s dissent 
which said: 


To reach their conclusions, the majority are obliged to lean on the fact that 
while both sets of lines are badly off financially, the southern lines appear to 
be worse off than the northern . . . while financial need is doubtless important, 
I cannot weigh it in the balance near so heavily as do the majority. 

194 I. C. C. 729, 762 (1933). 
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The Commission has characterized as ‘‘unsound’’ the argument that 
‘‘divisions . . . cannot be increased merely because of . . . financial 
needs unless the share left the connecting carriers constitutes a fair 
return’’ and pointed out that: 


We are not prevented from taking into account the financial con- 
dition of the short lines in fixing divisions on the traffic here 
involved merely because the aggregate earnings of the standard 
lines on all their business are unsatisfactory to those lines.** 


When disparate revenue needs have been assailed as reflecting differ- 
ent results from passenger services, the Commission has employed a 
formula for equalizing that influence.** This is not to say that passen- 
ger operations are properly eliminated when applying the yardsticks 
which control the level of freight rate divisions. Quite the contrary is 
true. Passenger operations are not only a factor in passing upon the 
level of freight rates themselves, but they are also included when it 
comes to the later division of those rates.*® 

In the recent North-South case,®* the Northern lines, which were the 
moving parties, took the position that their allegedly greater revenue 
needs should not be used as a basis of divisions more favorable to them 
than ‘‘required’’ by the evidence of comparative costs.** Their argument 
was that ‘‘relative costs have come to be recognized as the measure of 
relative revenue needs.’”** While the Commission found in its decision 





33 Short Lines’ Divisions, Official Territory, 205 I. C. C. 61, 65 (1934). 

34 Originally applied in Divisions of Freight Rate, supra note 10. The formula 
Has laa Atlantic Coast Line R. R. v. Arcade & A. R. R., 194 I. C. C. 
7 ) 


The passenger operating ratio being higher in the southern district than that 
in the eastern region, enough of the deficiency in the South may be apportioned 
to passenger revenues to make the average passenger operating ratios the same 
in the two groups. The remainder of the deficiency for the southern district is 
apportioned between the two services in the ratio of the revenues as thus modi- 
fied. In the case of the eastern group the deficiency is apportioned between the 
two services without such modification. ... The constructive freight deficiency 
of the southern roads was 7.7 percent of their freight operating revenue, and 
that of the eastern lines was 6.6 percent. The financial condition of the 
southern roads is therefore less favorable. 


85 For a full discussion of the legal point, see the Commission’s decision in 
Increased Freight Rates, 276 I. C. C. 9 at 32-35 (1949). In the cited proceeding, 
proposed increases in freight rates were justified in part by deficits in the passenger 
service, and in finding that this justification was proper, the Commission observed: 


The carriers seem to have come to this conclusion in their contentions among 
themselves as to the adjustment of their divisions, Florida East Coast Ry. v. 
Atlantic Coast Line R. R., 235 I. C. C. 211 at 238. Huntingdon & B. T. M. R. 
& C. v. Pennsylvania R. R., 183 I. C. C. 685. 


36 287 I. C. C. 497 (1953). 

87 bid. In this litigation cited in note 5 supra, the Northern lines argued at 
pp. 191, 354 of their original brief dated May 2, 1951, that they were “not seeking 
divisions ‘larger than justice merely as between the parties would suggest.’” The 
quoted phrase is from the Supreme Court’s opinion in United States v. Abilene & 
So. Ry., note 27, supra. 

88 See p. 3 of ‘Nerthers lines’ exceptions dated April 7, 1952, to Examiner’s 
proposed report. 
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that ‘‘relative revenue needs of opposing groups of railroads must be 
taken into account in prescribing divisions,’’ there was no indication that 
they exerted any special influence or produced a result which otherwise 
would not have been arrived at.*® 

Greater revenue needs are usually traceable to higher costs, though 
it is of course possible to have them because the composition of the 
traffic is less favorable,*® or the rates less well adjusted.*! But certainly 
the influence of the former in producing different revenue results is 
becoming less as industrialization spreads through the South and West, 
and the influence of the latter is diminished as rate levels tend to seek a 
common level. The higher costs which greater revenue needs will or- 
dinarily reflect arise from less operating efficiency, less traffic density, 
greater investment costs, more terminals in relation to line-haul expense, 
tougher terrain and weather conditions, and a number of other possible 
eauses. And when conditions of this kind are in fact the reason for 
the greater revenue needs, there is no point in using such needs as a 
separate test for divisions. This is because they are only a manifesta- 
tion of an underlying condition—a higher cost level—which itself is 
to be taken into account in dividing the rates. Like operating efficiency, 
relative revenue needs as a statutory criterion make no separate con- 
tribution—no contribution, that is, beyond the one made by the dis- 
parate costs which almost always will be found to underlie different 
revenue needs. 


3. The Importance to the Public of the Service Involved 


This is the third criterion. The wording of the statute is that the 
Commission in fixing divisions shall give due consideration to ‘‘the im- 
portance to the public of the transportation services of such carriers.’’ 

For the most part, this test has been accepted by the courts and the 
Commission as a requirement that the public interest be consulted in 
the fixing of divisions,‘ and as further support for divisions ‘‘larger 





39 Official Southern Divisions, 287 |. C. C. 497 (1953). The actual divisions 
prescribed were equal prorating factors for equal distances in each territory, and 
on the question of relative revenue needs the Commission observed that “in the 
3l-year period from 1921 to 1951 the annual average rates of return for the two 
groups of carriers were substantially equal, 3.81 per cent for the southern lines and 
3.85 per cent for the northern.” (287 I. C. C. 497 at 504). 

40 A railroad with a preponderance of products of mines or manufactured goods 
as traffic is presumably in a better revenue position than one which principally 
transports agricultural products, animals, and animal products, or forest products. 
See first and principal report in Atlantic Coast Line R. R. v. Arcade & A. R. R., 
note 31, supra, at 758; also North Carolina Corp. Comm. v. Akron C. & Y. R. R., 
ri he 259, 286-287 (1953). But cf. Official-Southern Divisions, supra note 39, 
at 24. 

41]n the Commission’s decision on reargument in New England Divisions, 66 
I. C. C. 196, 202 (1922), it observed: “nor does the evidence indicate that the financial 
needs of the New England lines are ascribable to the low level of their local freight 
rates or passenger fares.” 

42 Beaumont, S. L. & W. Ry. v. United States, supra note 30, at 797; Brimstone 
R. R. & Canal Co. v. United States, supra note 29, at 116; New England Divisions 
case, 261 U. S. 184, 194-195 (1923). See note 2 supra. 

















MAY, 1954 727 





than justice merely as between the parties would suggest’’ in order to 
maintain an adequate transportation system.** In certain instances the 
Commission, referring to this yardstick, has noted that the ‘‘importance 
to the public of the transportation service rendered by each participat- 
ing carrier is relatively equal,’’ or that there is no dispute on this 
point.** In other instances, it has simply been taken ‘‘into considera- 
tion.’’*° 

If larger divisions are sought for the performance of service in 
which there is little or no public interest, this is the criterion which 
comes into play, but in the very nature of things such a situation is 
not often presented. In a few cases the challenge has been there, but 
the Commission has turned it down with the finding that ‘‘under exist- 
ing conditions’’ the service ‘‘cannot be withdrawn without serious con- 
sequences to all who are dependent upon its continuance,’’ or ‘‘ We have 
no question that there is public necessity for the continued opera- 
tion.’’** Increased divisions have, however, been denied where the addi- 
tional service advanced as the justification (while benefiting the lumber 
company which owned the line) was found to be ‘‘unnecessary and un- 
economic .. . and not in the public interest,’’ and to fall ‘‘ under the ban 
of inefficiency.’’*7 Increased divisions have also been withheld where the 
routes were merely competitive and ‘‘relatively less important than those 
of defendants as a whole.’’*8 In connection with competitive routes be- 
tween the North and Southwest which operated through the Southeast, 
the Commission, on another occasion, said: 





43 United States v. Abilene & So. Ry., supra_note 27, at 284-285. In Commis- 
sioner Eastman’s dissent from the Commission’s first decision in New England Divi- 
sions this criterion of the “importance to the = of the transportation services 
of such carrier” was linked with the one of relative revenue needs as granting the 
Commission “power to deal with the critical situation which the case presents.” 
[62 1. C. C. 513, 568-569 (1921)]. 

44 Official-Western Trunk Line Divisions, 269 I. C. C. 765, 774 aca: Divisions 
of Freight Rates in Western and Mountain-Pacific Territory, 203 | C. 299, 304 
(1934); Atchison, T. & S. F. Ry. v. B. & O. R. R., 174 1. C. C. ‘iar 331 (1931); 
Chesapeake & O. Ry. v. A.C. R. R,, 153 1. C. C. 511i, 547 (1929). Cf. first decision 
in New England Divisions, 62 |. C. < 513, 516 (1921) where the Commission said: 
“*The importance to the public of the transportation services of’ the complainants 
is conceded, and of it we take judicial notice, as well as of that of the principal 
defendants.” 

45 See second report in Divisions of Freight Rates, 156 I. C. C. 94, 101 (1929). 
See also Commissioner Caskie, dissenting in part, in Florida East Coast Ry. v. 
Atlantic Coast Line R. R., 235 I. C. C. 211 (1939). 

46 Divisions of Joint Rates, etc. of Missouri & N. A. Ry., 98 I. C. C. 119, 124 
(1925); Freeman and Boettcher, Receivers v. A. T. & S. F. Ry., 73 I. C. C. 178, 183 
(1922). Tt ameaaeal Transit Co. v. i. SS eer&. kg, ics 

47 Christie & Eastern Ry. v. K. C. S. Ry., 93 I. C. C. 675, 679 (1924). 

48 Alton R. R. v. Akron, C. & Y. R. R., 215 I. C. C. 317, 322 (1936). When this 
litigation reached the Supreme Court it merely held with respect to “the importance 
to the public of the transportation services of such carriers,” that the judgment of 
the court could be invoked as to whether this language meant the importance of the 
particular services provided under the divisions in question or the importance of 
all the transportation services provided by complainants. Alton R. R. v. United 
States, 287 U. S. 229 (1932). 
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It would not be proper to discount the value of the service per- 
formed by the southern carriers . . . because their routes are 
alternative to others via St. Louis.*® 


Like the criteria of operating efficiency and relative revenue needs 
discussed above, ‘‘the importance to the public of the transportation 
services’’ provided by the carriers whose divisions are under review 
makes—as a separate test—no separate contribution. If the service 
to the public is of questionable importance, the cost of providing it will 
doubtless be high, and in dealing with the evidence of such high costs, 
the way is certainly open to prove lack of public interest in a continu- 
ation of the service. A specific statutory criterion is not needed for this 
purpose. 


4. Originating, Intermediate, or Delivering Service 


The fourth criterion is ‘‘whether any particular participating 
carrier is an originating, intermediate, or delivering line.’’ The 
character of the service has a direct bearing upon reasonable divisions. 

In the days before the elaborate cost formulae which the cost sec- 
tion of the Comniission devised © in an effort to separate terminal from 
line-haul costs—thus permitting a statement of average unit transporta- 
tion expenses which could be applied to any length of haul, by different 
types of equipment, including empty return movements—it was recog- 
nized as a general rule that the carrier which originated or terminated 
the traffic was entitled to more than its share of the revenue based on 
proportionate mileage.®' As stated in the typical decision in Pittsburgh 
& W. Va. Ry. v. Pittsburgh & L. E. R.R., the ‘‘defendants concede that 
complainants, as the line burdened with the cost of originating and 
assembling the shipments, are entitled to relatively larger divisions in 
proportion to length of haul than are the intermediate lines and, to a 
lesser extent, the delivering lines.’>* Indeed, in New England Divisions 
it was ‘‘the terminal character of complainants’ operations’’ which was 
at the bottom of the controversy,®* and in the large divisions cases which 
followed the proceedings elaborate and separate studies have usually been 


49 Southwestern-Official Divisions, 234 |. C. C. 135, 162 (1939). 

50 Known as Rail Form A. See Sen. Doc. No. 63, 78 Cong., Ist Sess. (1943), 
entitled “Rail Freight Service Costs in the Various Rate Territories of the United 
States”—Letter from the Chairman, Interstate Commerce Commission, transmitting 
in response to Senate Resolution No. 119, certain information, etc. See also ‘ ‘Expla- 
nation of Rail Cost Finding Procedures and Principles Relating to the Use of Costs,” 
as Pagans’ April, 1948, by the cost section of the Interstate Commerce Commission. 

bee oe o% and Joint Rates, 174 I. C. C. 477, 485 (1931); Middle Creek 
R. R. v. B 168 I. C. C. 110, 116-117 (1930); U. S. War Department v. 
A. & S. Ry., 92 I. ~ Re 528-538 (1924). The usual allowance for terminal service 
was in the form of an additional mileage block or constructive mileage. Western Md. 
Ry. v. yongt 8 R. R., 169 I. C. C. 495, 501 (1930); Manistee & N. Ry. v. Ann 
Arbor R. a. 160 I. C. C. 187, 193 (1929). 

5261 I. C. C. 272, 283-284 (1921). 

5862 I. C. C. 513, 517 (1921). 
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submitted not only for the purpose of showing terminal costs as such but 
also emphasizing special terminal burdens.™ particularly in the origi- 
nation and delivery of perishable shipments. 

As a corollary, the less costly nature of intermediate service has been 
specifically recognized and acted upon, and ‘‘A reduction reflecting the 
fact that they perform no origin or destination terminal service’’ was 
ordered in the divisional factors for the Southern lines serving as a 
bridge between the North and the Southwest.5* As stated in the Com- 
mission’s report: 


. The fact that the southern roads are intermediate carriers per- 
forming no originating or delivery service must, of course, be taken 
into account, and we agree with defendants that any form of mile- 
age prorate is particularly objectionable where it is applied to inter- 
mediate hauls of considerable length.” 


Again, in Official-Western Trunk Line Divisions it was found that: 


The western lines are intermediate carriers with respect to this part 
of the haul, and because of this circumstance, their divisions therefor 
may properly be lower than those they receive on traffic originated 
or delivered at the river crossings.® 


This criterion is basic in the fixing of reasonable divisions. Its 
importance as an abstract test, however, is diminishing as the technique 
of cost-finding is improved, and it becomes more possible to spell out in 
terms of actual figures (average though they be) the real meaning of 
‘‘whether any particular participating carrier is an originating, inter- 
mediate, or delivering line.’? From a divisions point of view, there is 
no significance as such in the performance of an originating service, or 
an intermediate service, or a delivery service. What counts is the im- 
pact upon costs, and the average figures, which can now be estimated, 
are beginning to tell the story in this regard. With the availability of 
even more cost data, it should some day be possible to spell out in 
dollars and cents the actual significance of ‘‘ whether any particular par- 
ticipating carrier is an originating, intermediate, or delivering line.’’ 
And when that time comes, the importance of this criterion as a sepa- 
rate test will disappear because it will be able to reveal nothing which 
will not be revealed by the costs themselves. 





54 Division of Rates, Official and Southern Territories, 234 I. C. C. 175, 209-215 
(1939); Divisions of Freight Rates in Western and Mountain-Pacific Territories, 
203 I. C. C. 299, 318, 320-321, 324, 330-332, 338, 347 (1934); Atlantic Coast Line R. R. 
v. Arcade & A. R. R., 194 I. C. C. 729, 742-743, 745-747 (1933). 

55 Here the question often has been as to which of the terminal services—at 
origin or destination—should outweigh the other. See Atlantic Coast Line R. R. 
v. Arcade & A. R. R., 194 1. C. C. 729, 746-747 (1933); enn of Freight Rates 
in Western and Mountain-Pacific Territories, 203 1. C. C. 299, 320-321 (1934); 
Divisions of Rates, Official and Southern Territories, 2341CC 175, 219 (1939). 
56 Southwestern-Official Divisions, 234 I. C. C. 135 (1939). 
571d. at 162. 

58 269 I. C. C. 765 at 781 (1948). 
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5. Other Facts and Circumstances 


The statute finally provides that the Commission shall consider ‘‘ any 
other fact or circumstance which would ordinarily, without regard to 
the mileage haul, entitle one carrier to a greater or less proportion than 
another carrier of the joint rate, fare or charge.’’ 

It will be recognized that this does not necessarily rule out mileage. 
Rather, as stated by the Commission in its first decision in New England 
Divisions: 


The words ‘‘ without regard to the mileage haul’’ do not forbid con- 
sideration of the element of distance. They serve rather to em- 
phasize the fact that other specified elements may outweigh the 
element of distance in which event we may properly disregard the 
mileage haul. The clause is inclusive rather than exclusive, and the 
general words ‘‘among other things’’ constitute a clear exposition 
of the intent of Congress that we should consider all the facts and 
circumstances.®® 


However, the ‘‘any other’’ facts or circumstances are the ones which 
have dominated the decisions of the Commission, and they have di- 
vided themselves into two categories. The first has included those facts 
or circumstances which directly or indirectly bear upon transportation 
costs. The second has related to historical considerations, the background 
of the divisions under review, and the level of the rates being divided. 

Looking at the first category, we find the Commission referring to the 
population and the industrial and agricultural development of the areas 
served by the carriers whose divisions are in dispute. These have im- 
plications so far as traffic density is concerned, and traffic density in 
turn may influence transportation costs. In the Commission’s reports 
too, there are found elaborate descriptions of the operating difficulties 
encountered by the contesting railroads, including most particularly 
those attributable to mountain grades,®? excessive curvature,® extreme 
climatic conditions,** congested terminal areas,® special services pro- 
vided for special traffic such as perishables,®** and others. All of these 


| 

5962 I. C. C. 513 at 560-561 (1921). 

60 Official-Southwestern Divisions, 287 I. C. C. 553, 559-561 (1953); Official- 
Southern Divisions, 287 I. C. C. 497, 501-503 (1953); Divisions of Rates, Official and 
Southern Territories, 234 I. C. C. 175, 198, 210 (1939); Divisions of Freight Rates 
in Western and Mountain-Pacific Territories, 203 I. C. C. 299, 312 (1934); Atlantic 
Coast Line R. R. v. Arcade & A. R. R., 194 I. C. C. 729, 749-750 (1933); Divisions 
of Freight Rates, 148 I. C. C. 457, 464-466 (1928). 

61 Atlantic Coast Line R. R. v. B. & O. R. R., 16 F. Supp. 647, 652 (D. Md. 1936). 

62 Divisions of Freight Rates in Western and Mountain-Pacific Territories, supra 
note 60, at 317-320, 340, 346-347. 

63 Id. at 322-323, 340, 346-347. 

64 1d. at 317. 

65 Atlantic Coast Line R. R. v. Arcade & A. R. R., supra note 60, at 745, 748-749 
(1921); New England Divisions, 62 I. C. C. 513, 527 (1921). Cf. Official- Southern 
Divisions, supra note 60, at 538-539. 

66 Divisions of Rates, Official and Southern Mb owe a note 60, at 210, 
215-217 (1925); Erie R. R. v. A. & V. Ry., 98 I. C. C. 268, 273, 280 (1925). Cf. 
i Coast Line R. R. v. Arcade & A. R. R., supra note 60, at 729, 743-744, 747, 
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conditions suggest higher costs,®* but as stated by the Commission in a 
typical report, ‘‘they throw no light whatever on the extent’’ to which 
the costs are higher.** The same may be said of higher (or lower) wage 
levels,*® remoteness from (or nearness to) sources of fuel,” variations in 
freight-car ownership costs,"1 greater (or lesser) empty car mileage,” 
an obligation to weigh and bill the shipments,”* more (or less) inter- 
mediate transfers,"* and hundreds of other elements which, ultimately, 
are translatable into terms of higher (or lower) transportation costs. 

Density of traffic has often been referred to because of its effect upon 
unit costs. In the Beawmont case the lower court held ™ that it was not 
essential for the Commission to ‘‘state the exact differences in the traffic 
density and the weight to be attached thereto,’’ and the Supreme Court 
in turn held * that ‘‘the greater density found in western trunk line 
territory makes for lower costs, and that is shown to have been taken 
into account.’’ But the Commission has been careful to note that the 
fact of higher density ‘‘while it suggests that transportation costs on 
the transcontinental routes are higher west than east of the gateways, is 





87 In Divisions of Freight Rates in Western and Mountain-Pacific Territories, 
supra note 10, at 323, the Commission said: 


Even though the study does not show the precise effect of grades and curves 
on the various classes of train costs, it tends to confirm the common impression 
that the cost of operation is increased by heavy gradients and many degrees of 
curvature. 


68 In Atlantic Coast Line R. R. v. Arcade & A. R. R., supra note 60, at 757, 
the Commission pointed out: 


The voluminous evidence descriptive of operating conditions cannot be trans- 
lated into terms of costs for the purpose of comparing the two groups of roads 
in this respect. 


To the same effect is the decision in Divisions of Freight Rates in Western and 
Mountain- Pacific Territories, supra note 60, at 317, where comparable operating 
details “have the characteristic in common that they throw no light whatever on 
the extent to which aggregate transportation costs west of the gateways on the 
transcontinental routes exceed those east thereof, if they exceed them at all.” 

69 Short Lines’ Divisions, Official eer 205 1.C.C. 61, 73 (1934); Divisions 
of Joint Rates, etc., of M. & N. A. R. R., 68 I. C. C. 47, 50 (1922); New England 
Divisions, 66 I. C. C. 196, 200, 209 (1922). 

70 Carriers’ Division of Bituminous Coal Rates, 85 I. C. C. 617, 625 (1924); 
New England Divisions, supra note 69, at 200; Divisions of Freight Rates in Western 
and Mountain-Pacific Territories, supra note 60, at 318-319. 

71 Florida East Coast Ry. v. Atlantic Coast Line R. R., 235 I. C. C. 211, 229 
(1939); Short ~ yf Divisions, Official Territory, 205 I. C. C. 61, 66 (1934); Strouds 
Creek & M.R.R. v.B.&O.R.R, 159 1.C.C. OO, 65 (1929); Chaffee R. R. v. 
Western Md. Ry. ~ 102 oe eh 60-61 (1925); Virginia Blue Ridge Ry. v. Southern 
i. et, 501, 594 (1925). Cf. New England Divisions, supra note 65, at 
537-538; Through Routes and Joint Rates, 174 I. C. C. 477, 478 (1931). 

72 Divisions of Rates, Official and Southern Territories, supra note 60, at 215; 
Florida East Coast Ry. v. Atlantic Coast Line R. R., supra note 71, at 222; Atlantic 
Coast Line R. R. v. Arcade & A. R. R., supra note 60, at 743, 758; Divisions of 
Freight Rates in Western ee Mountain-Pacific Territories, supra note 60, at 320. 

73 Artemus-Jellico R. v. L. & N. R. R., 132 I. C. C. 183, 185 (1927). 

74 Southwestern Oficial Bividens, 241.C€. 135, 155 (1939) ; Divisions of Rates, 
Official and Southern Territories, supra note 60, at 223. 

75 Beaumont, S. L. & W. Ry. v. United States, 36 F.2d 789 (W. D. Mo. 1929). 

76 Beaumont, S. L. & W. Ry. v. United States, 282 U. S. 74 (1930). 
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not at all conclusive on that point, for there are many other factors to 
be taken into consideration.’’”*7 One is an appreciation of ‘‘the extent 
to which heavier density necessitates greater capital expenditure.’’’® 
Indeed, in referring to this element, the Commission has said that the 
‘‘vital thing to ascertain’’ in a divisions case is ‘‘obviously the relative 
cost of service in the two groups, and upon that matter traffic density 
throws only an indirect and not very illuminating light.’’” 

In the prolonged controversy over divisions of citrus fruit rates from 
Florida,®® the Southern lines laid great stress upon the heavy density 
north of the principal gateway, Potomac Yard, and this factor was 
doubtless responsible for saving the divisions which the Commission 
prescribed against an attack by the Northern lines on the ground of con- 
fiscation. The lower court found: 


.. The special conditions surrounding the movement of citrus fruit, 
and especially the transportation by the northern lines of trains 
made up wholly or in large part of citrus and other perishable foods 
delivered to them in large quantities at a particular gateway, sug- 
gest that in a sense the commodity is dealt with by them in whole- 
sale rather than in retail quantities.®4 


Differences in levels of traffic density, as a fact or circumstance 
for the Commission to consider in a controversy over divisions, are 
meaningful from a cost point of view and important for that reason. 
However, if reliable cost estimates are themselves available, the signifi- 
cance of such differences in density largely disappears. The same is true 
of differences in other operating conditions which (again in the absence 
of reliable cost evidence) have been treated in the decisions as facts or 
circumstances bearing upon the proper level for divisions. 

Turning now to the second kind of ‘‘any other fact or cireumstance,’’ 
it is found that the Commission, on several occasions, has been influ- 
enced by historical considerations. If the complaining carriers have 
been forced into the acceptance of certain divisions because of the com- 
manding position of their connections as the collectors of the freight 
charges, that circumstance will be weighed and may weigh heavily.®? 





‘ com tb ie of aan Rates in Western and Mountain-Pacific Territories, 203 
78 Atlantic cae ties R. R. v. Arcade & A. R. R., 198 I. C. C. 375, 377 (1934). 
See also fourth report in New England Divisions, 126 ccc 579, 614 (1927). 
79 Divisions of Freight Rates, 148 I. C. C. 457 A gt 156 I. C. C. 94, 100 (1929). 
80 Atlantic Coast Line R. R. v. Arcade & A. R. R., supra note 78. 
81 Baltimore & O. R. R. v. United States, 9 F. Supp 181, 198 (E. D. Va. 1934), 
aff'd, 298 U. S. 349 (1936). In Divisions of Rates, eal and Southern Territories, 
234 I. C. C. 175, 214 (1939), it was said: 


The fact that the traffic [Florida vegetables] is received by the northern lines, 
particularly the Pennsylvania, which handles about 76 per cent of the Florida 
vegetables shipped to official territory, in heavy and fairly regular volume is 
entitled to important weight. 


82 Alton R. R. v. United States, 287 U. S. 229, 236 (1932); Backus Brooks Co. 
v. Northern Pacific Ry, 21 F.2d 4, 16-18 (9th me 1937); Atlantic Coast Line R. R. 
v. Pennsylvania R. R., 12 F. Supp. 720, 724 (E. D. Pa. 1935); Baltimore & O. R. 
v. United States, 9 F. Supp. 18 


R. 
199 (E. D D. Va. 1934); Atlantic Coast Line R. R. 
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Under other circumstances, divisions which have been in existence for 
a long time without complaint have been held to raise no presumption 
and to shed little if any light on what is correct.®* Divisions once fair 
are no indication of present fairness.™ 

Aside from historical grounds, divisions have been attacked and de- 
fended because of their relationship to the level of local rates. The 
significance of such a yardstick ®° depends upon whether or not the rates 
—as the yardstick—are well adjusted and on a sound basis.** If so, as 
stated in the Commission’s fourth report in New England Divisions, 
they constitute ‘‘a very significant and valuable test of divisions.’’** 
However, as the Commission has also pointed out: 


It is well known, as we have pointed out in numerous decisions, that 
differences in the level of corresponding local rates within particular 
territories very often do not accord with actual differences in trans- 
portation conditions. 


. Superficially it would seem that divisions should never be higher 
than corresponding local rates, but this does not necessarily follow. 
The important thing here is to establish a just, reasonable, and 
equitable basis of divisions. That done, it is immaterial how it 
happens in particular instances to compare with unrevised or even 
revised local rates.®* 


v. Arcade & A. R. R., supra note 60, at 732-733, 756-757; 198 I. C. C. 375, ee 
(1934). Divisions of Rates, Official and Southern Territories, supra note 81, 
178, 180-181; New England Divisions, 126 I. C. C. 579, 615 (1927). See also pat 
& M.R.R.v. A. T.&S. F. Ry., 95 I. 4 403 (192 5). 

83 In United States War Dept. v. A. & S. Ry., 155 I. C. C. 343, 347 (1929), the 
Commission observed that “The point of pacts | in the public regulation of divi- 
sions, also, must of necessity be quite different from that of the railroads in their 
private negotiations.” In referring to carrier-negotiated divisions in Divisions of 
Freight Rates, 148 I. C. C. 457, 459 (1928), the Commission said: 


No doubt they were the result of bargain and trade and plainly they are not 
definitely related to any of the criteria which we must consider in determining 
just, reasonable, and equitable divisions. 


For contrary rule prior to pes of section 15 (6) see Sloss-Sheffield Steel & 
Iron Co. v. L. & N. R. R., 35 I. C. C. 460, 465 (1915). See also Short Lines’ Divisions, 
Official Territory, 205 I. ... 61, 73 (1934). 

84 Atlantic Coast Line R. R. v. Pennsylvania R. R., supra note 82, at 722. On 
the other hand, the Commission has said that changed conditions raise no presump- 
tion of unreasonableness in “old” divisions because “it may be that they were too 
liberal originally.” New England Divisions, 62 I. C. C, 513, 463 (1921). 

85 A comparable yardstick has been the level of “other” divisions. For its 
importance see Atlantic Coast Line R. R. v. Arcade & A. R. R., supra note 60, at 
738-739; Short Lines’ Divisions, Official Territory, supra note 83; Agwilines Inc. v. 
Akron, C. & Y. Ry., 248 I. C. C. 255, 260-261 (1941); Bellefonte Central R. R. v. 
Pennsylvania R. R. "216 1. C. . 39, 66 (1936). 

86 Chesapeake & O. Ry. v. A.C. R. R,, 153 I. C. C. 511, 547-548 (1929); Laona 
& N. R. R. v. M., St. P. & St. Ste M. Ry. 52 1.C.C. 7 (1919). 

87 126 I. ‘C. C. 579 at 590-591 (1927). 

88 Divisions of Freight Rates, 156 I. C. C. 94, 96 (1929). Compare Southwestern- 
Official Divisions, 234 I. C. C. 135, 139 (1939); Official-Western Trunk Line Divisions, 
269 |. C. C. 769, 781 (1948). 
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Prior to the uniform class rate levels which became effective as a 
result of Class Rate Investigation, 1939,8® differences in such levels were 
often relied upon, but the Commission never regarded them as important 
in the controversies over divisions. In the first place, the differences did 
not serve ‘‘as an index of the difference in general rate levels,’ and 
secondly, ‘‘Class rates do not necessarily furnish an accurate index of 
relative transportation costs.’’®! The purpose of the evidence as to differ- 
ent rate levels was to show, by indirection, disparities in underlying 
transportation conditions, but as stated by the Commission in Divisions 
of Freight Rates in Western and Mountain-Pacific Territories: 


... The evidence in regard to rate levels, taken by and large, indi- 
cates a recognition on our part of higher transportation costs in the 
territory west of the gateways than in the territory east thereof, 
this tendency being especially marked as to Mountain-Pacifie terri- 
tory. It is, however, not conclusive evidence of higher transportation 
costs west of the gateways on the traffic here in question, and throws 
no light on the extent of the excess cost, if any exists.” 


When, during the depression years preceding World War II, the 
Commission first undertook in the former North-South case to fix the 
divisions of most of the interterritorial rates applying between the two 
territories, comparative rate levels played an important part.®* There, 
it was established that the interterritorial rates, on the whole, were on a 
higher level than those within the North, and the Commission observed 
that : 


Where the interterritorial rates have been made higher than those in 
the North, the difference has been deemed to be warranted by the 
fact that the transportation is partly performed by southern carriers 
and that the conditions affecting the service were such that on the 
particular commodity involved the rates might properly be higher 
relatively than those on similar traffic in the North. In view of the 
factors which have been responsible for the measure of these rates, 
therefore, there is logic in the argument of the southern lines that 
‘‘the rates which contain something above the official level, because 
of the southern lines’ participation, should be divided so as to give 
the increment in the rate to the southern carriers.’ 


This was the so-called increment theory which the Commission took 
‘‘into account by allowing the southern lines divisional factors on gen- 
eral traffic higher than those of the northern lines by a uniform per- 
centage.’”®> In the cited case there was no finding of relative costs in 


89 262 I. C. C. 447 (1945); 281 I. C. C. 213 (1951). ; 

90 Divisions of Freight Rates, 148 I. C. C. 457, 468 (1928); New England Divi- 
sions, 126 I. C. C. 579, 606, 613 (1927). 

91 Southwestern-Official Divisions, 216 I. C. C. 687, 709-710 (1936). 

92 203 I. C. C. 299, 317 (1934). 
93 Divisions of Rates, Official and Southern Territories, 234 I. C. C. 175 (1939). 
941d. at 190. 
951d. at 191. 
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the two territories partly because of the inconclusive nature of the sta- 
tistical averages which were then available and partly because of ‘‘the 
fact that the interterritorial rates themselves have not been based upon 
ascertained differences in such costs.’* Almost 15 years later, when 
these same divisions were reviewed in the recent North-South case, the 
rate increments were found to be disappearing and, in any event, the 
evidence as to costs, according to the Commission, did not support higher 
divisions in the South than in the North.**7 Whether or not the increment 
theory was sound would seem to depend upon the accuracy with which 
the increments reflected the then differences in underlying transporta- 
tion conditions (including, of course, the then differences in the dis- 
tribution of the transportation burden). 


Conclusion 


The Supreme Court has held: 


. . There is no single test by which ‘‘just,’’ ‘‘reasonable’’ or 
‘‘equitable’’ divisions may be ascertained ; no fact or group of facts 
may be used generally as a measure by which to determine what 
divisions will conform to these standards. Considerations that 
reasonably guide to decision in one case may rightly be deemed to 
have little or no bearing in other cases.*® 


The Commission has said the same thing by emphasizing that 
‘Under provisions of the Interstate Commerce Act no one element which 
we are required to consider is controlling. All pertinent factors must 


96 Id. at 190. See note 103 infra. 
97 Official-Southern Divisions, 287 I. C. C. 497 (1953). Under the increment 
theory it will be appreciated that, as stated by the Commission, at 523: 


Recognition of the increment theory in our 1939 report made it logically neces- 
sary to prescribe a special basis of divisions for those rates which contained no 
increment. 


At the time of the former North-South case [Divisions of Rates, Official and 
Southern Territories, 234 I. C. C. 175 (1939)] such rates were strictly limited. But 
they grew in importance as more traffic from the South was placed on a competitive 
level with that in the North, and the Commission prescribed interterritorial rates on 
the so-called destination rate level. In certain instances, the so-called equal factors 
which the Commission prescribed in the former North-South case for the division 
of rates with no increment gave the Northern lines larger earnings from the reduced 
oe rates than they had previously obtained from the higher interterritorial 
rate level. 

In connection with the Commission’s reliance upon the increment theory in the 
former North-South case, the following observation on the part of the Examiners 
in their proposed report (sheet 27) in the recent North-South case (Official-Southern 
Divisions, 287 I. C. C. 497 (1953))—an observation which incidentally did not find 
its way into the Commission’s final report—is worth quoting: 


In the former proceedings the Southern lines relied on their “increment” argu- 
ment to bolster an admittedly deficient showing of comparative costs, and the 
Commission accepted that substitute. 


98 Baltimore & O. R. R. v. United States, 298 U. S. 349, 359 (1936). 
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be considered.’”® It has also observed that ‘‘Obviously it is impossible 
to apply any mathematical formula which will operate with precision, 
and it is necessary to be guided by general judgment after considering 
and weighing as well as we can the evidence before us.’ It has also 
pointed out that ‘‘Examination of our prior decisions will show that 
we at all times have asserted it to be our duty to consider each divisional 
controversy coming before us strictly on its own merits without regard 
to any fixed basis or general standard of divisions.’’!®1 

It is doubtless true that the Commission, with the support of the 
courts, has decided each divisions controversy ‘‘without regard to any 
fixed basis or general standard,’’ and that no one element has been ‘‘con- 
trolling.’’ In referring to the statutory criteria, the Supreme Court has 
emphasized that their purpose ‘‘is to empower and require the Commis- 
sion to make divisions that colloquially may be said to be fair.’’!° 
Nevertheless, in looking to the future, it should come as no surprise 
if a single basis for the establishment of divisions becomes presump- 
tively correct, and if this happens, the presumption will be in favor of 
proportionate costs, adjusted (if required and the evidence is avail- 
able) to reflect future probabilities under efficient operations. While this 
prediction postulates further improvements in the art of railroad cost 
finding, the Commission could—even today-—come close to justifying it 
on the following grounds: 

First, proportionate costs, if determinable, produce the results which 
the Commission has apparently had in mind to produce for some time.’ 
The significance of the element of cost has always been recognized, and 





99 New Jersey iy A as Y. R. R. v. Erie R. R. (1953), mimeographed, Chesapeake 
& O. Ry. v. A.C. R. R., 153 I. C. C. 511, 547; New England Divisions, 62 I. C. C. 
513, 561 (1929) 
(1920), Divisions of Freight Rates, 148 I. C. C. 457, 477 (1928); 156 I. C. C. 94, 103 
101 Atlantic Coast Line R. R. v. Arcade & A. R. R., 198 I. C. C. 375, 379 (1934). 
102 Baltimore & O. R. R. v. United States, supra note 98. 
103 In Divisions, of Rates, Official and Southern Territories, supra note 97, at 
189-190, the Commission said: 


These differences make it hazardous to express a definite opinion as to relative 
costs of transportation in the two territories. ... The statistical evidence, 
unsatisfactory as it is, leads to the conclusion that transportation costs on the 
traffic here considered may properly be considered to be higher in the South, 
and that, although the exact degree of difference is indeterminable, it is not 
negligible, as the northern lines argue. We do not understand that the provi- 
sions of the Interstate Commerce Act relating to divisions require us to make 
specific findings as to cost of service where, as here, the record would not permit 
such findings. It is true that in Divisions ‘of Freight Rates, 156 I. C. C. 94, 103, 
in prescribing divisions of rates between southwestern and western trunk-line 
territory we expressed the general conclusion that the cost of service in the 
Southwest was “somewhere in the neighborhood of 20 per cent greater” than in 
western trunk-line territory. That conclusion was based on ton-mile figures, 
but average hauls were about the same and no very important differences in 
composition of traffic were shown. We stated, however, that “the final result 
was not the product of the statistics alone, but was reached in the exercise of 
judgment after considering all of the pertinent evidence.” 


Another reason which makes it unnecessary for us to attempt a definite appraisal 
of relative transportation costs is the fact that the interterritorial rates them- 
selves have not been based upon ascertained differences in such costs. 
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in certain decisions it has been referred to as ‘‘vitally important in the 
determination of divisions.’’*°* Until recently, however, there has been 
little beyond the start of a technique, and the Commission, in conse- 
quence, has had to resort to a number of different factors which were 
no more than substitutes—substitutes which, as we have seen, included 
comparisons of specific elements which presumably bore upon costs or 
influenced them or reflected them. There has been no alternative—par- 
ticularly in the large interterritorial disputes—because the statistical 
averages tendered as ‘‘comparative costs’’ for the lines in the several 
regions have been far from trustworthy for a variety of reasons.1%® 

With the availability of more accurate costs, this secondary evidence 
will fade out of the picture. There will not be much point, for instance, 
in considering different traffic densities in a division case if the costs 
which are influenced thereby are available. Nor will there be any real 
reason for taking into account different rate levels as reflecting (pre- 
sumably) different underlying transportation conditions if the basic 
costs—which are the primary evidence—are within reach and there is 
no important difference in the distribution of the transportation burden 
among commodities. In the recent North-South case, as well as the com- 
panion one involving divisions between the North and Southwest,! the 
apparent basis for the prescribed divisions was comparative costs, as 
indicated above, and in employing it, the Commission, among other 
things, contrasted the evidence then available to it with that submitted 
at the time of the former North-South case. It said: 


Shortly afterward [after the decision in the former North South 
ease] we established a cost-finding section, which is now a part of 
our Bureau of Accounts and Cost Finding, having as one of its 
objects the development of improved methods for determining trans- 
portation costs. After exhaustive investigation that section con- 
structed what has come to be known as Rail Form A, a formula for 
determining railroad freight service costs, including a separation 
of the line-haul and terminal elements and a differentiation in re- 
spect to load and tare weights per car.1% 


104 Official-Western Trunk Line Divisions, 269 I. C, C. 765, 776 (1948). In other 
decisions, costs have been characterized as the “essential question,” the “prime,” or 
“paramount” consideration. Divisions of Freight Rates in Western and Mountain- 
Pacific Territories, 203 I. C. C. 299, 311 (1934); Strouds Creek & M. R. R. v. B. & O. 
R. R., 159 I. C. C. 601, 608 (1929). In still other decisions, costs have been mini- 
mized as “an element,” “not the only” criterion and “not necessarily determinative.” 
Brimstone R. R. & Canal Co. v. United States, 276 U. S. 104, 116 (1928); United 
States v. Abilene & So. Ry., 265 U. S. 274 (1923); Hudson & Manhattan R. R. v. 
Pennsylvania R. R., 270 I. C. C. 739 (1948). : 

105 A comparison of average ton-mile or car-mile costs is almost meaningless 
unless average hauls are identical, the ratio of net to gross load the same, and the 
traffic composition substantially comparable. See Southwestern-Official Divisions, 
234 I. C. C. 135, 148-152 (1939); Divisions of Rates, Official and Southern Territories, 
supra note 97, at 186-190; Divisions of Freight Rates in Western and Mountain- 
Pacific Territories, supra 102 at 326, 327, 335, 340-341; Atlantic Coast Line R. R. 
v. Arcade & A. R. R., supra note 104, at 752, 757. 

106 Official-Southwestern Divisions, 287 I. C. C. 553 (1953); Official-Southern 
Divisions, supra note 97. 

107 Official-Southern Divisions, supra note 97, at 507. 
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The day will probably never come when further improvement in 
the technique of cost finding will not be looked for. As it is now, 
the so-called Form A 1® devised by the Commission’s cost section is ad- 
justable only in limited respects for specific traffic and specific operating 
conditions, and its probative value, therefore, is in direct ratio to the 
scope of the controversy. Stated differently, the more the divisions in 
dispute the better the chance that average costs, which are still the 
end product of Form A, will fit. The only alternative is an expensive and 
endless series of special cost studies of specific movements and services, 
but even then, there is no avoidance of the problem of apportioning joint 
expenses. 

Second, proportionate costs would seem to satisfy each of the statu- 
tory criteria previously discussed and, in fact, serve as a sort of com- 
posite edition’ of all of them. 

The first statutory criterion, it will be recalled, is ‘‘the efficiency with 
which the carriers concerned are operated.’’ This makes no separate 
contribution as a test but comes into play, if at all, as a modifying 
influence in the comparison of costs. Certainly the only costs which 
could be controlling in a divisions case would be those which, as stated 
by the Commission, accrued ‘‘under economical and efficient manage- 
ment.’’!°® The second statutory criterion, ‘‘the amount of revenue re- 
quired to pay their respective operating expenses, taxes, and a fair 
return on their railway property held for and used in the service of 
transportation,’’ makes no greater contribution as a separate test. This 
is for the reason that greater or lesser revenue needs will usually be 
caused by greater or lesser costs, and a recognition of the latter in the 
fixing of divisions will automatically constitute a recognition of the 
former. The third criterion is ‘‘the importance to the public of the trans- 
portation services of such ecarriers.’’ Here again, the differences if any 
will be revealed by evidence as to costs, and services for which there is 
questionable public need can be dealt with in exactly the same way as 
services which are costly because of inefficiency. The fourth statutory 
criterion, ‘‘whether any particular participating carrier is an originat- 
ing, intermediate, or delivering line,’’ is also significant because of its 
cost implications and is fully satisfied by a showing of the costs them- 
selves. 

The statute does include as a final criterion ‘‘any other fact or 
circumstance which would ordinarily, without regard to the mileage haul, 
entitle one carrier to a greater or less proportion than another carrier.’’ 
But as we have seen, most of the ‘‘any other’’ facts or circumstances 
which have entered into the Commission’s decisions would be included in, 
or reflected by, a showing of proportionate costs. Since such a showing 
would only be presumptively correct, the way would always be open to 
overcome the influence of proportionate costs if the impact of some 
‘‘other fact or cireumstance’’ were so heavy as to require it in the inter- 
est of ‘‘divisions that colloquially may be said to be fair.’’!° 





108 See note 50 supra. 
109 Official-Southern Divisions, supra note 97, at 524. 
110 Baltimore & O. R. R. v. United States, supra note 98. 
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Third, the presumption in favor of a well-defined and single standard 
for divisions would encourage the carriers to compose their differences 
among themselves and to keep their controversies within the industry. 
If it were generally understood that resort to the Commission would 
probably bring about divisions in accordance with a formula which the 
carriers might as well apply at home, there should be more of an in- 
clination to stay at home and to settle their differences there. It is still 
a prerogative of railroad management to agree upon divisions, and every 
opportunity for its exercise should be afforded. The Commission already 
has enough responsibilities without having to take on those which the 
carriers—although having the right—are disinclined to discharge them- 
selves. 





Clearing Transport Road Blocks 
By HonoraBLE JOHN W. BRICKER 


It is a real pleasure to be here in the company of a group so well 
informed on transportation problems. I cannot recall any meeting more 
broadly representative of all the varied transportation interests than 
this meeting here today. 

The general theme of this luncheon—‘‘Clearing Transport 
Road Blocks’’—was aptly chosen by Mr. Harold Hammond and his asso- 
ciates in the United States Chamber of Commerce. The Congress is now 
trying to remove some of those road blocks. To do a creditable job, 
we need the advice and assistance of the groups represented here— 
transportation users, transportation executives, and the heads of 
transport regulatory agencies. 

At the outset, we should recognize that the removal of transporta- 
tion road blocks is work that will never be completed. By its very 
nature, transportation must be regulated in the public interest. In 
addition, Federal promotion of transportation is often necessary. 
But no matter how wise regulatory and promotional policies may be 
at their inception, they are sooner or later turned into road blocks 
by the dynamic character of the American free enterprise system. 
Equipment changes. Competition changes. The preferences of trans- 
portation users are constantly changing in unpredictable fashion. 

Since regulatory and promotional policies inevitably produce 
transport road blocks, Congress should remove them before they 
become serious. Only by promptly removing such impediments can 
the Congress hope to preserve the inherent advantages of each mode 
of transportation. The penalty for not clearing transport road blocks 
is a transportation crisis leading first to nationalization of one segment 
of the industry and eventually to socialization of the whole transport 
system. 

Long ago, transportation experts pointed to oppressive and dis- 
eriminatory regulation of surface transportation. Unfortunately, 
Congress was slow in responding. The present financial plight of the 
railroads is one result. However, a thorough investigation of domestic 
land and water transportation was launched in 1949. Senator Johnson 
of Colorado was then the Chairman of the Senate Interstate and Foreign 
Commerce Committee. I am very sorry that he will not be with us next 
year. We shall greatly miss his wise counsel on the measures inspired 
by the investigation begun during his chairmanship of the committee. 

There is no impending crisis in air transportation. But I agreed 
with Senator McCarran of Nevada that it is better to review basic 
legislation before it breaks down rather than after. Accordingly, 
on April 6th, we began hearings on Senator McCarran’s comprehensive 


Address at the Transportation Luncheon, 42nd Annual Meeting, Chamber of 
Commerce of the United States, Washington, D. C., April 27, 1954. Mr. Bricker is 


Senator from Ohio and Chairman, Senate Committee on Interstate and Foreign 
Commerce. 
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revision of the Civil Aeronautics Act, S. 2647. Because of the im- 
portance of this measure, hearings are being held before the full 
committee. We do not expect to complete action on the McCarran 
bill in this Congress. We do hope to build a very complete record 
that will facilitate the passage of legislation next year. Even though 
the need to rewrite the Civil Aeronautics Act is not acute, I believe 
that it should be modernized now to insure that American civil aviation 
will continue to lead the world in safety, efficiency, economy, and 
service. 

One particularly senseless road block has been the inability of the 
railroads to abandon highly unprofitable services in intrastate commerce. 
Our committee has reported favorably to the Senate a bill (S. 281) 
giving the Interstate Commerce Commission power to authorize the 
discontinuance of intrastate services that represent an undue burden 
on interstate commerce. The Commission already has similiar authority 
with respect to intrastate rates but not as to passenger, freight, and 
station services. Because of local pride, State Commissions have 
compelled railroads to operate passenger trains that carry more operat- 
ing crew than passengers. The burden on interstate commerce is 
obvious. 

Another transportation road block has been the great time-lag 
between increases in carrier costs and compensating rate adjustments. 
Our committee has reported to the Senate S. 1461 which is intended 
to expedite the handling of general rate increases before the Interstate 
Commerce Commission. In some instances more than a year has passed 
between the filing of a petition for a general rate increase and the final 
decision of the Commission. S. 1461 directs the Interstate Commerce 
Commission to grant interim rate relief occasioned by increases in 
wage and material costs but without prejudice to final Commission action 
on the petition for a general rate increase. 

It has been estimated that ICC delay in authorizing rate increases 
has cost the railroads more than one billion dollars in revenue during 
the past seven years. It is impossible for the railroads to absorb 
future wage and material price spirals to the extent that they have 
in the past. Railroad earnings during the six postwar years ending 
in 1952 averaged only 3.6 percent a year on their depreciated invest- 
ment. It is encouraging, however, to find a widespread concern about 
the railroads’ financial condition, even among groups that stand to 
benefit temporarily from depressed freight rates. For example, the 
need to expedite rate decisions has been recognized by the U. S. Chamber 
of Commerce; by the National Industrial Traffic League, a nationwide 
shippers’ organization; and by the National Grange. 

Another major transportation road block has been the inability 
of the Interstate Commerce Commission to obtain adequate appropria- 
tions from Congress. The Commission has many less employees today than 
it had ten years ago. It is trying valiantly to handle an increasing work 
load with a steadily diminishing work force. It may well be that 
carriers by rail, highway, waterway, and pipeline are over-regulated. 
I think that is so. Too much legislation, and hence too much of the 
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Commission’s work, is based on the regulation of monopolies long 
since destroyed by the competition of new modes of transportation. 
But until the Congress relieves the Commission of its unnecessary 
work, failure to appropriate adequate funds hurts carriers, shippers,. 
and the general public. 

To further bolster the financial position of common carriers, the 
Senate Committee on Interstate and Foreign Commerce is considering 
two bills dealing with contracts between the government and common 
carriers of passengers and freight. S. 906 establishes the finality of 
contracts agreed to by the Secretary of Defense, the Secretary of 
Agriculture, and the Administrator of General Services. In addition, 
S. 904 provides for standard rates on household goods shipped by the 
United States Government for its employees. At the present time the 
government negotiates for rates below those published by the ICC. 

No consideration of transportation facilities or problems would 
be complete without some reference to the Merchant Marine and its 
troubles. This is an extremely complex question, to which our Com- 
mittee’s Water Transportation Subcommmittee, under Senator John 
Marshall Butler, has been devoting a great deal of attention. 

We have too many old, non-competitive vessels, and far too many 
cargoes, financed by American dollars, moving in foreign bottoms. 
We must modernize the American merchant fleet and keep vital ship- 
building facilities from complete collapse. 

An Administration program is promised for next year. That’s. 
fine—but next year may be too late to save our shipyards. We must 
begin some ship construction NOW! 

Defense officials agree that we need large, modern tankers, in 
quantity. The Senate has done its part to advance the pending legis- 
lation. If the special-type vessels M.S.T.S. is requesting are not 
available elsewhere, we should build them. In addition, modern 
passenger ships are essential for defense. All these projects should 
have the necessary backing to assure them priority in the remaining 
weeks of the session. Our committee will do all it can to assure such 
priority. 

I could continue at length in discussing particular roadblocks 
created by discriminatory and out-moded regulation. It might be 
more helpful, however, for me to indicate briefly the general approach 
of the Senate Interstate Commerce Committee to this problem. 

The wide range of conflicting opinion on the ills of the nation’s. 
transportation system and of the remedies prescribed leads our com- 
mittee to the conclusion that there is no single panacea for the ailment. 
And yet, despite the fierce competition between the various segments of 
the industry, the problems experienced by each differ not by type of 
carrier, as one might think, but rather by the sort of carriage service 
provided. Of all the conclusions we have reached in our recent studies,. 
there is none more important, in my judgment, than the fact that the 
ills of the transportation industry of our nation go across the board. 
The symptoms may vary in intensity, but they affect every regulatedi 
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carrier. What may be crippling to one carrier is as yet but an 
annoyance to another, but the problems are identical. 

We have also learned that the ills of each segment of the industry 
varied with the degree of federal regulation under which each operated. 
It is perhaps a bitter commentary that the protecting arm of federal 
regulation is bent in a stranglehold on many of the great carriers 
of the nation. 

The first and guiding principle of national transportation policy 
should be, simply, that all transportation should be regulated to the 
extent required in the public interest—and no more. Some have called 
this principle the ‘‘minimum’’ rule. Advocates for particular segments 
of the industry are quick to establish that the public interest to which 
the rule refers coincides exactly with the interest of their type of 
transportation, and that, therefore, regulatory restrictions on their 
competitors must be either retained or established. These others are 
equally vocal in an effort to show that there is, after all, no public 
interest in the suffocating restriction under which they labor. It is 
safe to assume the truth lies somewhere between these two views. 

I know I need not set out in detail the dependence of our national 
economy on the transportation industry. Our commerce moves on the 
rails, the highways, the airways, and the waterways of the nation. As 
one student of transportation put it, in discussing production of 
defense items—‘‘Until the gun has been delivered, it hasn’t been 
produced. ”’ 

The public interest then, is the product of a complex equation. I 
am inclined to believe that the framers of our earlier federal regulation 
tended to treat the interests of the shipping public as indentical with the 
general public interest. The interest of the shipper in transportation is 
a factor in the determination of the public interest, but, as I have 
attempted to show, it is just as certainly not the only factor. The 
public interest includes, too, the interest of the carriers and the thous- 
ands of investors, but it does not necessarily follow that whatever 
measure is in the best interest of a particular carrier is in the public 
interest. 

Federal promotional activities in transportation also require cor- 
rective action. The Federal government has traditionally encouraged 
and protected newcomers to the transportation field, in order that they 
may not be crushed in infancy by strong and well-established com- 
petitors. 

That protection takes two forms. First, new carriers are frequently 
subjected to much less onerous regulation than those already in the field. 
Second, new carriers may be granted, directly or indirectly, some 
form of Federal subsidy. The classic example of Federal subsidy is, 
of course, the air carriers, although others certainly exist. The rail- 
roads were initially subsidized, there is a substantial element of subsidy 
in our inland waterway transportation system, and there are some who 
claim that elements of the motor carrier industry are subsidized through 
highway construction. Let me make it clear that I do not regard 
Federal subsidy as an evil in itself. I do contend that a hidden subsidy 
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is, as a matter of public policy, indefensible, and a subsidy which ceases 
to —_— as soundly in the public interest should be promptly 
cut off. 

The poor financial condition of any transportation group is the 
concern of the Federal Government only when such financial weakness 
results from Government action. If regulation were fair and impartial, 
if taxes were not so high as to discourage private investment, and if 
the government’s promotional activities did not give certain carriers 
an unfair competitive advantage, we would not be concerned today 
with distortions in the transportation picture. We could be sure that the 
inherent advantages of various modes of transportation were being 
determined by consumer preferences and reflected in their competitive 
positions. Such is not the case today. Federal taxation is at a 
confiscatory level. Regulation of transportation is not impartial. Pro- 
motional activities are discriminatory. So long as these conditions 
exist, Congress must be concerned with the future of all forms of 
transportation, for it can never be sure that the weakest link is not in 
fact the most essential. 

When government formulates transportation policy with a view 
toward creating what it deems to be an ideal or a well-balanced trans- 
portation plant, grave dangers are likely to result. No man or group 
of men is endowed with the wisdom to judge how many miles of 
railway or how many thousands of trucks will be required ten years 
from now to meet the Nation’s military and civilian needs. Had that 
economic philosophy prevailed in the past, the United States might 
still be riding on wagon wheels. If consumer preferences decree that 
we shall have half as many trains and twice as many trucks, or vice-versa, 
I shall not object. Insofar as defense requirements are concerned, we 
have always supported the military on an industrial base, developed 
for the most part by a system of free, competitive enterprise. The 
results of the past more than justify our faith in the same policy 
for the future. 

You and I inherited from preceding generations the most magnifi- 
cent industrial plant and transportation network in the history of 
the world. It has been our privilege and our right as free men to 
add, directly or indirectly, to the store of capital we inherited. As a 
result, the average American worker needs an investment in plant and 
equipment in excess of $8,000 to maintain his job and his pay. Our 
incomparable productivity is due far less to the bounty of Nature 
than to the voluntary processes of capital accumulation. Nothing is 
more certain than that every factory, every truck, every locomotive, 
and every piece of industrial machinery will some day have to be 
replaced. Socialism and printing press money have never yet succeded 
in reproducing the capital required for an expanding economy The 
experience of other nations in various degrees of socialistic experiment 
proves almost conclusively that they cannot. 

Nothing is more difficult and more essential than that business 
subordinate artifical competitive advantages to the welfare of the entire 
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industry and the general public. This is particularly true in transporta- 
tion. Archaic regulation and unsound promotional activities have 
naturally created powerful vested interests. Too many beneficiaries of 
government favoritism and subsidy tend to think in terms of ‘‘after 
me, the deluge.’’ The far-sighted transportation executive, on the 
other hand, knows that threats to other segments of the industry are 
of vital concern to him. In recommending legislation to the Congress, 
he should have uppermost in his mind the principle, ‘‘united we stand, 
divided we fall.’’ 

In this connection, I hope you will bear in mind a prophetic 
warning made 76 years ago on the Floor of the United States Senate. 
Senator Benjamin Harvey Hill of Georgia spoke of the railroads at 
a time when Federal regulation was a burning political issue. Nine 
years before the enactment of the Act of 1887, Senator Hill said: 

‘*But sir, I have said I do not dread these corporations as instru- 
ments of power to destroy this country, because there are a thousand 
agencies which can regulate, restrain and control them; but there is 
a corporation we may all well dread. That corporation is the Federal 
Government. From the aggressions of this corporation there can be 
no safety, if it is allowed to go beyond the well defined limits of its 
power. I dread nothing so much as the exercise of ungranted and 
doubtful powers by this Government. It is in my opinion the danger 
of dangers to the future of this Country. Let us be sure we keep it 
always within its limits. If this great, ambitious, ever-growing corpo- 
ration becomes oppressive, who shall check it? If it becomes wayward, 
who shall control it? If it becomes unjust, who shall trust it? As 
sentinels on the country’s watchtower, Senators, I beseech you— 
watch and guard with sleepless dread that corporation which can make 
all property and rights, all States and people, and all liberty and hope 
its playthings in an hour, and its victims forever.’’ 
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BILLS INTRODUCED IN CONGRESS 


The following bills have been introduced in Congress which are 
of interest to our members: 


Anti-Government Competition Board 


On April 14, Congressman Osmers (N. J.) introduced H. R. 8832, 
which was referred to the House Committee on Government Operations. 
The purpose of the hill is to terminate or limit those activities of the 
Government which are conducted in competition with private enterprise, 
to establish the Anti-Government Competition Board, and for other 
purposes. 





Federal Agency Fees and Charges 


On March 29, Senator Bricker (Ohio) for himself and Sen. Johnson 
(Colo.) introduced S. 3203 which was referred to the Senate Committee 
on Interstate and Foreign Commerce. The purpose of the bill is 
to prohibit certain departments, agencies, bureaus, boards, commissions 
and services (Commerce, CAB, Coast Guard, FCC, FTC, FPC, I.C.C.) 
from prescribing more than nominal fees or charges for inspections, 
certificates, registration, licenses, permits or applications issued or pro- 
vided by them. 





Interstate Commerce Act Amendment 


On March 25, Senator Bricker (Ohio) introduced S. 3185, which 
was referred to the Senate Committee on Interstate and Foreign 
Commerce. The purpose of the bill is to amend the Interstate Commerce 
Act in order to make compliance with certain state filing and recording 
requirements unnecessary with respect to mortgages, leases, equipment 
trust agreements, conditional sale agreements, and other instruments 
evidencing the mortgage, lease, conditional sale, or bailment of motor 
vehicles sold to or owned by rail, motor or water carriers. 





Railroad Retirement Act Amendments 


On March 23 Representative Poff (Va.) introduced H. R. 8522 
which was referred to the House Committee on Interstate and Foreign 
Commerce. The purpose of the bill is to amend Paragraphs 2 and 3 of 
Sec. 2(a) of the Railroad Retirement Act. 





State Regulation of Motor Carriers 


On March 23, Congressman Multer (N. Y.) introduced H. R. 8521, 
which was referred to the House Committee on Interstate and Foreign 
Commerce. The purpose of the bill is to evidence the consent of Congress 
to the right of states to require that out-of-state motor vehicles and the 
operators thereof comply with certain minimum requirements relating 
to licensing, inspections and insurance while within their borders. 
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ADMISSION TO PRACTICE OF PERSONS WHO ARE NOT ATTORNEYS AT LAW 


On May 3rd the Commission released revised rules for the admission 
of non-lawyer applicants to practice before it. They follow: 


Applicants for admission to practice before the Commission, who 
are not attorneys at law admitted to practice before the highest court 
of a State or Territory or the District of Columbia, may be admitted 
only upon a written examination which is intended to enable the 
applicant to show whether he is ‘‘possessed of the necessary legal and 
technical qualifications to enable him to render valuable service before 
the Commission, and that he is otherwise competent to advise and assist 
in the presentation of matters before the Commission.’’ (General Rules 
of Practice 8 (b).) 

Applicants who are not members of the bar are advised that (a) 
an inquiry will be made of the sponsors and those to whom the appli- 
cant has referred, as to the general standing of the applicant. An 
inquiry will also be made by a Committee of the Association of Inter- 
state Commerce Commission Practitioners. If the applicant’s standing 
is found to be good, then (b) applicant will be considered eligible for 
an examination as to his legal and technical qualifications. 

Examinations are conducted twice a year—on the second Tuesday 
in February and July of each year. Applications may be filed at any 
time. Those filed from May 1 to November 30 will be accepted for the 
February examination. Those filed from December 1 to April 30 
will be accepted for the July examination. Applications are con- 
sidered as filed, within the meaning of this notice, only when they are 
complete in all respects and ready for processing. 

Examinations will be conducted in selected cities where offices of 
the Bureau of Motor Carriers are located. Notice of the time and place 
to appear for examination will be mailed to qualifying applicants ap- 
proximately thirty days prior to the date of the examination at which 
they will be expected to appear. An applicant who, without good 
cause shown to the Commission, fails to appear for examination when 
notified, is considered to have abandoned his application. 

The examinations will test the applicant’s knowledge of (1) 
structure and history of the Interstate Commerce Act, as amended, 
and related acts, (2) the Commission’s rules of practice, (3) the general 
rules of evidence, (4) the leading cases involving the Commerce Clause 
of the Constitution and the Interstate Commerce Act, and their 
significance, and (5) the principles of legal ethics. 

Applicants who are unsuccessful in three attempts to pass the 
examination will be expected to withdraw their applications. 
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PUBLICATION IN FEDERAL REGISTER OF NOTICE OF FILING OF CERTAIN TYPES 
OF MOTOR CARRIER APPLICATIONS RELATING TO 
PASSENGER TRANSPORTATION 


On April 19, the Commission released the following notice to the 
public: 


By order of February 1, 1954, the Commission prescribed special 
rules governing notice of the filing of certain types of applications by 
motor carriers of property. 

By order of April 19, 1954, which accompanies this notice, the 
Commission prescribed similar special rules governing notice of filing 
of certain types of applications by motor carriers of passengers and 
certain other procedural matters with respect thereto. 

Heretofore, applicants were required to serve on competitors a 
notice of the filing of such applications. This requirement will be 
discontinued with respect to applications relating to passenger trans- 
portation filed with the Commission on or after June 1, 1954. With 
respect to applications filed on and after June 1, 1954, competitors 
will receive notice by the publication of a summary of the authority 
sought in the Federal Register. 

For the convenience of those who may desire to subscribe to the 
Federal Register, an order form also accompanies this notice. This 
order form should be mailed to the Superintendent of Documents, 
Government Printing Office, Washington 25, D. C., and not to the 
Interstate Commerce Commission. 

Attention is also directed to the requirements of the special rules 
concerning the filing and contents of protests and requests by those 
not protestants to be placed on the mailing list to receive a copy of 
any hearing notice or notice of any other proceeding with respect to 
the application. 


GrorcE W. Lairp, Secretary. 
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TiTLE 49—TRANSPORTATION 
CuHapTerR I—INTERSTATE COMMERCE COMMISSION 
SuspcHaPTER A—GENERAL RULES AND REGULATIONS 
Part I—GeENERAL RULES OF PRACTICE 
Order 


At a General Session of the Interstate Commerce Commission, held at its 
office in Washington, D. C., on the 19th day of April, A. D. 1954. 


The matter of special rules governing notice of filing of applications by 
motor carriers of passengers and certain other procedural matters 
with respect thereto being under consideration : 


It is ordered, That the following special rules be, and they are here- 
by, prescribed : 


§ 1.241. Special rules governing notice of filing of applications by motor 
carriers of passengers, under sections 5(2), 206, 209, 210a(b), and 
211 of the Interstate Commerce Act and certain other procedural 
matters with respect thereto. 


(a) Scope of special rules. These special rules govern the filing 
and handling of (1) applications under Section 5(2) of the Interstate 
Commerce Act respecting control, lease, and unification of operating 
rights and properties of motor carriers of passengers, (2) applications 
for certificates, permits, and licenses respecting the transportation of 
passengers under Sections 206, 209, and 211 of the Act, and (3) appli- 
eations for temporary authority respecting the transportation of passen- 
gers under Section 210a(b) of the Act. Amendments to applications 
which broaden the scope of proposed operations are deemed to be ‘‘ap- 
plications’’ for the purpose of these rules. Such amendments will not 
be allowed if tendered after an application has been assigned for oral 
hearing. 

(b) Notice to interested persons. Notice of the filing of such ap- 
plications to interested persons shall be given by the publication of a 
summary of the authority sought in the Federal Register. Such sum- 
maries will be prepared by the Commission. No other notice by appli- 
eants to interested persons is required, except that applicants are not 
relieved from the obligations to file copies of applications with Governors, 
State Boards, and District Directors of the Commission’s Bureau of 
Motor Carriers as required by the instructions which are a part of the 
prescribed form of application. 

(ec) Protests and requests for hearing. (1) Protests to the grant- 
ing of an application shall be filed with the Commission within 30 days 
after the date notice of the filing of the application is published in the 
Federal Register. 

(2) Failure seasonably to file a protest will be construed as a 
waiver of opposition and participation in the proceeding unless an oral 
hearing is held. 
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(3) In addition to other requirements of Rule 40 of the General 
Rules of Practice, protests shall include a request for a public hearing, 
if one is desired, and shall specify with particularity the facts, matters, 
and things relied upon, but shall not include issues or allegations phrased 
generally. Protests containing general allegations may be rejected. 

(4) Any request for an oral hearing shall be supported by an ex- 
planation as to why the evidence to be presented cannot reasonably be 
submitted in the form of affidavits. The Commission will determine 
whether or not assignment of the application for hearing is necessary 
or desirable. 

(5) Any interested person, not a protestant, desiring to receive 
notice of the time and place of any hearing, prehearing conference, tak- 
ing of depositions, or other proceedings shall notify the Commission by 
ietter or telegram within 30 days from the date of publication of the 
notice of the filing of the application. 

(6) Except when circumstances require immediate action, an ap- 
plication for approval under Section 210a(b) of the Act of the temporary 
operation of motor carrier properties sought to be acquired in an appli- 
cation under Section 5(2) will not be disposed of sooner than 10 days 
from the date of publication of the notice of the filing of the application. 
If a protest is received prior to action being taken, it will be considered. 

It is further ordered, That a copy of this order shall be served upon 
each motor common and contract carrier of passengers and each broker 
of passenger transportation subject to the jurisdiction of this Commis- 
sion, and that notice to the general public shall be given by depositing 
a copy in the Office of the Secretary of the Commission and by filing a 
copy with the Director, Division of the Federal Register. 

And it is further ordered, That this order shall become effective 
June 1, 1954. 

(Sees. 12, 17, 24 Stat. 383, as amended, 385, as amended, 49 Stat. 
546, as amended, 548, as amended, Sec. 201, 54 Stat. 933, See. 1, 56 Stat. 
285; 49 U. S. C. 12, 17, 304, 305, 904, 1003). 

By the Commission. 





I. C. C. SUSPENDS PROCEEDINGS ON LICENSING FEES UNTIL JULY 1, 1955 


J. Monroe Johnson, Chairman of the Interstate Commerce Commis- 
sion, announced on April 19th the suspension, until July 1, 1955, of 
proceedings to develop fees for licensing and related activities because 
of probable Congressional hearings on the proposal involving the I. C. C. 
and other Government agencies. 

The suspension was announced in a letter from Chairman Johnson 
to Senator John W. Bricker, Chairman of the Senate Committee on 
Interstate and Foreign Commerce. 

The I. C. C. already had deferred from March 31 to May 15, 1954, 
the date for submission of written statements in its proposed rule-making 
proceeding. 

Chairman Johnson’s letter follows in full: 
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Senator John W. Bricker, Chairman April 15, 1954 
Committee on Interstate and Foreign Commerce 

United States Senate 

Washington 25, D. C. 


Dear Senator Bricker: 


I have your letter of March 31, 1954, enclosing a copy of a press 
release containing a resolution approved unanimously by the Senate 
Interstate and Foreign Commerce Committee with regard to plans to 
impose fees and charges pursuant to Title V of the Independent Offices 
Appropriation Act, 1952, or Cireular No. A-25 of the Bureau of the 
Budget, dated November 5, 1953. 

I note that the resolution indicates that the Senate Committee on 
Interstate and Foreign Commerce had concluded that the proposal for 
licensing fees governed by Title V of the aforementioned Appropriation 
Act and by Bureau of the Budget Circular No. A-25, raises a basic ques- 
tion with regard to the fundamental philosophy of regulation under the 
pertinent laws and that any departure from the existing structure of 
licensing should be resolved specifically by Congress after the conclusion 
of hearings the Committee will conduct; these hearings to include, pre- 
sumably, consideration of S. 3203, which would prohibit this Commis- 
sion and certain other agencies from imposing other than nominal fees 
for the activities in question. I note also that your Committee has re- 
solved that Governmental agencies concerned should suspend until July 
1, 1955, their plans or pending proceedings to impose fees and charges 
under the Bureau of the Budget directive mentioned. 

In accordance with the resolution of your Committee, the Interstate 
Commerce Commission will suspend until July 1, 1955, plans or pending 
proceedings to impose fees and charges under Bureau of the Budget 
Circular No. A-25. 


Cordially, 
J. M. Jonnson, Chairman 





1. C. C. SUSPENDS VALUATION REPORTING FOR CERTAIN CLASS II AND Ill 
RAILROADS, SWITCHING AND TERMINAL COMPANIES 


The Interstate Commerce Commission on April 27th suspended until 
further notice its requirement for annual valuation reporting by Class 
II and III railroads, including Class II and III switching and terminal 
companies. The suspension is applicable to the approximately 300 Class 
II and III companies not affiliated with Class I railroads. 

The Commission felt justified in this action due to the large amount 
of valuation work accumulated in connection with the Class I railroads, 
and its limited personnel for handling these activities. This action is 
also in line with its efforts to effect all possible savings in time and ex- 
pense to railroads. 
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Class II lines are those with more than $100,000 gross revenue per 
year, but not more than $1,000,000 which would put them into the Class 
I category, while Class III railroads are those with less than $100,000 
per year. 

Class II and III railroads, switching and terminal companies, as a 
whole, represent less than 5 percent of the total valuation and 2 percent 
of the revenue of the Class I carriers. 





CONSOLIDATION OF THREE I. C. C. BUREAUS POSTPONED TO JUNE 1, 1954 


The Interstate Commerce Commission has postponed from May 1 
to June 1, 1954, the consolidation of its Bureaus of Locomotive Inspec- 
tion, Safety, and Service into a new Bureau of Safety and Service. 

The new bureau will consist of a Director’s Office and sections of 
Locomotive Inspection, Railroad Safety, and Car Service. The existing 
Section of Explosives, formerly under the Bureau of Service, will be- 
come a branch of the new Section of Railroad Safety. 

The consolidation is part of the streamlining process begun last year 
by the Commission in line with recommendations in a Senate-directed 
study of I. C. C. functions by the Wolf Management Engineering Com- 
pany of Chicago. 





MR. C. G. JENSEN, TRAFFIC BUREAU HEAD, RETIRED APRIL 30; 
1. C. C. NAMES MR. EDWARD H. COX AS NEW DIRECTOR 


The Interstate Commerce Commission announced recently the re- 
tirement of Clarence G. Jensen, Director of its Bureau of Traffic since 
December, 1946, and the appointment of Edward H. Cox, Assistant Di- 
rector, to be the new Bureau head, effective May 1. 





I. C. C. ANNOUNCES RETIREMENT OF MR. C. W. CASWELL, 
RESEARCH OFFICIAL AND EDITOR 


The Interstate Commerce Commission announced on April 27th the 
retirement of Charles W. Caswell, Executive Assistant to the Director 
of the Bureau of Transport Economics and Statistics, and widely known 
in the field of transportation as editor of the I. C. C. publication, 
‘‘Monthly Comment.’’ Mr. Caswell’s retirement was effective April 30. 














MAY, 1954 





BOOK REVIEWS 
State Motor Carriers Handbook 
Sizes and Weights, Taxes and Fees. 


This compendium contains a systematic listing of permissible vehicle 
combinations, restrictions imposed on weight, length and width of 
motor vehicles, as well as taxes and fees imposed by each of the 48 
states and the District of Columbia. In all cases the information shown 
is the latest available to press time, March 1, 1954. 

The book is divided into two sections: ‘‘Sizes and Weights’’ and 
“*Taxes and Fees.’’ In each section the States are in alphabetical order 
with the data arranged in uniform tabular form. The levies covered 
in the section pertaining to ‘‘Taxes and Fees’’ are license and registra- 
tion fees, mileage, weight and other miscellaneous fees for the privilege 
of using the highways, as distinguished from taxes of general import and 
application, such as property, sales, franchises and income taxes which 
are not within the scope of the publication. 

In the section pertaining to ‘‘Sizes and Weights,’’ the statutory 
authority and the name of the administrative body responsible for 
enforcement of the statutes is indicated. Exceptions to basic limitations 
are shown for each of the respective States. 

The book also contains tables showing basic gasoline tax rates 
by states, and the requirements of each state in regard to the filing of 
“‘information reports’’ by carriers transporting fuel subject to tax. 
In addition, a special section provides important details concerning 
the ‘‘reciprocity’’ extended by all the States, U. S. possessions, Canada, 
Mexico and other foreign jurisdictions. 

Published by Commerce Clearing House, Inc., Chicago and New 
York, 272 pages, price $3. 





A Catalog of Transportation Books 


The Transportation Book Exchange has compiled a catalog of 
books available in the field of transportation which it offers to provide 
at the original publisher’s list price, postpaid to your door. A full 
7-day examination period is allowed, with the right to return the 
book for a full cash refund. 

The catalog which does not purport to be a complete list of books 
available in the transportation field nevertheless includes most of the 
principal authorities and is broken down among those which deal 
primarily with Air, Motor, Rail, and Water, as well as transportation 
books of general interest and those dealing specifically with insurance, 
claims, and law; as well as labor relations, rates and routes, sales, ete. 
Finally, the catalog contains a list of the trade papers in the field of 
transportation. 

Each listing carries a brief description of the book, the name of 
the author, and the price. 

Transportation Book Exchange, 325 East Piper Avenue, Flint 
5, Michigan, 1954-1955. 


Views of Interstate Commerce Commission 
Respecting Fees for Services 


S. 3203 


In response to a request from Senator John W. Bricker, for com- 
ments respecting Fees for Services, Chairman Johnson of the Interstate 
Commerce Commission, wrote him on May 4, 1954 as follows: 


The Honorable John W. Bricker 

Chairman, Committee on Interstate 
and Foreign Commerce 

United States Senate 

Washington 25, D. C. 


Dear Chairman Bricker: 


Your letter of March 30, 1954, requesting comments on a bill, 8. 
3203, introduced by you (for yourself and Senator Johnson of Colorado), 
‘‘To prohibit certain departments, agencies, bureaus, boards, com- 
missions, and services of the Government from prescribing more than 
nominal fees or charges for inspection, certificates, registration, licenses, 
permits, or applications issued or provided by them,’’ has been given 
careful consideration by the Commission and I am authorized to submit 
the following comments in its behalf: 

Public Law 137, enacted by the 82d Congress, Ist Session, reads in 
part as follows: 


“Title V.—Fees and Charges 


**It is the sense of the Congress that any work, service, publi- 
eation, report, document, benefit, privilege, authority, use, franchise, 
license, permit, certificate, registration, or similar thing of value 
or utility performed, furnished, provided, granted, prepared, or 
issued by any Federal agency * * * to or for any person * * * 
except those engaged in the transaction of official business of the 
Government, shall be self-sustaining to the full extent possible, 
and the head of each Federal agency is authorized by regulation 
(which, in the case of agencies in the executive branch, shall be 
as uniform as practicable and subject to such policies as the Presi- 
dent may prescribe) to prescribe therefor such fee, charge, or 
price, if any, as he shall determine * * * to be fair and equitable 
taking into consideration direct and indirect cost to the Govern- 
ment, value to the recipient, public policy or interest served, and 
other pertinent facts, and any amount so determined or rede- 
termined shall be collected and paid into the Treasury as miscellane- 
ous receipts... ”’ 
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S. 3203 would prohibit the Interstate Commerce Commission, the 
Department of Commerce, and other agencies covered by the bill from 
prescribing, by regulation or otherwise, ‘‘for the imposition of more 
than nominal fees or charges’’ for any inspection, certificate, registra- 
tion, license, permit, or application issued or provided by them, ‘‘not- 
withstanding any other provision of law.’’ The bill thus seems to be 
intended to modify the provisions of Public Law 137, quoted above. 

This Commission is charged with carrying out the National Trans- 
portation Policy, enacted as part of the Transportation Act of 1940, 
which reads as follows: 


*‘It is hereby declared to be the national transportation 
policy of the Congress to provide for fair and impartial regulation 
of all modes of transportation subject to the provisions of this 
Act, so administered as to recognize and preserve the inherent 
advantages of each; to promote safe, adequate, economical, and 
efficient service and foster sound economic conditions in trans- 
portation and among the several carriers; to encourage the estab- 
lishment and maintenance of reasonable charges for transportation 
services, without unjust discrimination, undue preference or 
advantages, or unfair or destructive competitive practices; to 
cooperate with the several States and the duly authorized officials 
thereof; and to encourage fair wages and equitable working con- 
ditions ;—all to the end of developing, coordinating, and preserving 
a national transportation system by water, highway, and rail, as 
well as other means, adequate to meet the needs of the commerce 
of the United States, of the Postal Service, and the national defense. 
All of the provisions of this Act shall be administered and enforced 
with a view to carrying out the above declaration of policy.’’ 


Since as quoted above, the objective of regulation under the 
Interstate Commerce Act is to develop and preserve a national trans- 
portation system ‘‘adequate to meet the needs of the commerce of the 
United States, of the Postal Service, and of the national defense,’’ part 
of the cost of such regulation should be paid for out of the general 
revenues if, as provided in Public Law 137, consideration is given to 
the ‘‘public policy or interest served.’’ 

On the other hand, many of the services performed by the Com- 
mission are of direct and very substantial benefit to the applicant 
or party involved. If a system of fees and charges for services is 
to be put into effect, it seems to us entirely appropriate that a motor 
carrier being granted the right to use a public highway, for instance, 
should pay a fee proportionate in some degree to the cost to the 
Government of handling its application. Similarly, it seems only fair 
that a railroad applying for authority to reorganize its financial 
structure should pay a fee for at least part of the work done by the 
Government in connection with the grant of the authority. In such 
eases, there seems to be ample justification for requiring the recipients 
of the benefits to pay more than nominal fees, so long as the public 
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interest is kept in mind when the amount of the fees is being determined. 
In some phases of our work, however, such as informal complaints, for 
example, the charging of substantial fees could hardly be justified. 

A system of fees would probably also have the beneficial effect of 
discouraging frivolous filings or successive petitions in regard to the 
same matter. If, however, such fees are to be ‘‘nominal,’’ as that 
word is defined in the dictionary, to mean small, slight, or ‘‘existing 
in name only,’’ their effectiveness in this respect would be considerably 
lessened. 

The cost of regulation may be borne by the Government, or by 
those being regulated, or may be divided between them in some pro- 
portion. We are in favor of a system of fees and charges under which 
the cost of the various services would be divided between the regulator 
and regulated in varying proportion, dependent upon the benefits re- 
ceived. Where the action is primarily or predominantly in the public 
interest, we would favor the imposition of at least nominal charges. 
Where, however, the service is of great benefit to the recipient and 
public interest or policy is only indirectly involved, we believe the 
person benefited should pay more nearly the full cost of performing 
the service. 

In view of the above, we do not recommend the enactment of S. 
3203 in its present form. 

Respectfully submitted, 
J. M. Jonnson, Chairman. 





ADMISSIONS TO PRACTICE 


On May 5, 1954, Mr. John R. Turney and former Interstate Com- 
merce Commissioner Clyde B. Aitchison appeared and testified before the 
Task Force on Legal Services and Procedure of the Commission on 
Organization of the Executive Branch of the Government. Their testi- 
mony was on behalf of the Association of I. C. C. Practitioners and dealt 
with the subject of admissions to practice before the Interstate Com- 
merce Commission. 





Rail Transportation 


By Joun F. Doneuan, Editor 


FORMAL MATTERS 
Reparation Cases—Argument 


The I. C. C. has announced it will hear oral argument October 6, 
1954 in complaints filed by the U. S. Government seeking reparation 
from the railroads for transportation of war materials during World 
War II. The full bench of 11 Commissioners will hear the argument in 
Washington beginning at 10 A. M. The announcement notified parties 
to the case that they must request an allotment of time at least ten days 
prior to the date of the argument if they wish to participate. 

In a proposed report in No. 29572, I. C. C. Examiners Marion L. 
Boat and Howard Hosmer recommended that the Commission dismiss 
the 17 complaints filed by the Attorney General between June 20, 1946 
and October 4, 1948. The complaints involved various types of war 
materials including crated vehicles, soldiers’ packs, combat vehicles, steel 
landing mats, aluminum landing mats, airplanes and airplane parts, 
tents and paulins, blankets, ammunition and explosives, cartridge clips 
and ammunition and bomb cluster adapters. 

Questions before the Commission will include the Section 22 quota- 
tions under which carriers may perform transportation for the Govern- 
ment free or at reduced rates; similar reduced charges under the now- 
defunct land-grant rates, and applicability of the statute of limitations 
to the Government. 





I. C. C. Piggy Back Argument 


The I. C. C. will hear oral argument on June 28, 1954 on twelve 
questions involved in the movement of highway trailers by rail. The 
notice entered in Docket 31375 said the Commission’s objective would 
be the issuance of a declaratory order on twelve ‘‘basic and funda- 
mental’’ questions developed by the Commission from questions posed 
by the New Haven Railroad, the Illinois-Minnesota Motor Carriers’ Con- 
ference, Inc., and others. 





Intrastate Coal Rates—Kentucky 


The I. C. C. has issued an order in Docket 31494 instituting an 
investigation into intrastate rates on coal in Kentucky due to the failure 
of the Railroad Commission of Kentucky to authorize increases com- 
parable to those granted interstate commerce in Ex Parte 175. 
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Intrastate Freight Rates—Idaho and Utah 


The Commission, in Docket 31483—Idaho Intrastate Freight Rates 
and Charges, issued an order granting a motion by the Idaho Public 
Utilities Commission requesting severance of Section 13 proceedings deal- 
ing with the refusal of the States of Idaho and Utah to grant increases 
in intrastate freight rates commensurate with those approved by the 
Commission with respect to interstate rates in Ex Parte 185. 





Long Island Passenger Fare Application 


The Long Island Railroad has asked the New York State Public 
Service Commission for authority to increase its commutation fares ap- 
proximately 34% and single trip fares 20% in an effort to bring in 
$8,000,000 a year additional revenue. Trustee William Wyer stated 
that the additional revenue was required to meet operating expenses and 
taxes and enable further improvements, provide a small cushion for con- 
tingencies, and produce some return on investment. 





FINANCE MATTERS 
C&O Trackage Rights 
Division 4 of the I. C. C. has issued its report and order in F. D. 


18430—Chesapeake & Ohio Railway Company Trackage Rights, approv- 
ing the acquisition by the C&O of trackage rights over portions of the 
lines of the Delaware, Lackawanna & Western Railroad Company includ- 
ing certain yard tracks of that company at East Buffalo and also certain 
tracks of the International Bridge Company. 





Modification of Leases to Affiliated Lines—PRR 


In an effort to effect tax savings approximating $2 million annually, 
the Pennsylvania Railroad has asked the Interstate Commerce Commis- 
sion for permission to modify leases running from the PRR to 17 affili- 
ated companies. Stating that it has been paying income taxes on the 
rent it pays to the affiliated companies, it hopes to avoid in the future 
the payment of taxes on dividends paid to it by the affiliates. 





I. C. C. PROCEDURE 
1. C. C. Rules Change—Tariff Suspensions 


The I. C. C. has issued its notice stating that effective May 9, 1954 
its General Rules of Practice will be amended to provide that protests 
including a prayer for suspension of any tariff or schedule filed under 
the Interstate Commerce Act must be filed 12 days before the effective 
date of the tariff or schedule instead of 10 days as heretofore provided. 
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1. C. C. Rule-Making Proceeding—Tariffs 


The Interstate Commerce Commission, on April 6th, issued a notice 
of proposed rule-making in a proceeding entitled ‘‘In the Matter of 
Regulations Governing Rejection of Freight and Passenger Tariffs and 
Schedules and Rejection of Notice of Revocation of Concurrence or 
Powers of Attorney. The Commission proposes to amend various tariff 
schedules so as to provide: 


‘‘Any tariff or schedule, tendered for filing, which fails to give 
lawful notice of changes in rates, charges or other provisions which 
it proposes to establish, or which fails to meet the requirements of 
the regulations contained herein, or violates any order of the Com- 
mission or of a court, is subject to rejection by the Commission. 
When a tariff or schedule is rejected, the Commission, acting thru a 
designated administrative officer, will inform the carrier or the agent 
who tendered it for filing, in writing, of the reasons for rejection, 
and will return the rejected tariff or schedule to such carrier or 
agent. 


‘‘The number assigned to a tariff or schedule which has been re- 
jected may not again be used. The rejected tariff or schedule may 
not be referred to in any subsequent tariff or schedule as having 
been canceled, amended or withdrawn, but the tariff or schedule 
which is published in its stead must bear the following notation: 


‘Issued in lieu of (here identify the rejected schedule or tariff), 
rejected by the Commission.’ ’’ 


It also proposes to amend specific tariff circulars by adding the fol- 
lowing rule: 


‘*A notice of the revocation, complete or partial, of a concurrence 
or power of attorney which, if it were to become effective, would 
require the establishment of rates, fares, or charges in violation of 
an order of the Commission or of a court, or of these regulations, 
may be rejected in the same manner as a tariff or schedule, and any 
such notice of revocation which would require the establishment of 
rates, fares or charges of doubtful lawfulness may be suspended.”’ 


The notice provided that interested parties may submit written 
statements of facts, opinions or arguments concerning the proposed rules 
on or before June 6, 1954. 





STATISTICS 
Carloadings Forecast—Second Quarter 1954 


The Regional Shippers Advisory Boards have estimated 7.6% de- 
crease in carloadings for the second quarter of 1954 as compared with 
the same period for 1953. Of the thirteen Shippers Advisory Boards 
only one—the Pacific Northwest—estimated increase in carloadings for 
the second period. 
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Average Rail Carloadings Increases 


The I. C. C. has reported that an analysis of data supplied by its 
Bureau of Transport Economics and Statistics showed a 13.7 percent 
increase in the average loading of rail cars in 1952 over 1939, and a 
3.8 percent increase over 1944 when war-time controls were in effect. 
The data showed the average load per car was 36.77 tons in 1939 and 
in 1944 when the railroads operated under controls requiring maximum 
loading, the average was 40.27 tons. In 1952 the average increased to 
41.81 tons per car originated. 

Acquisition of new equipment by the railroads between 1939 and 
the end of 1952 led to a 7 percent increase in the average capacity of 
freight cars of all types. The highest percentage gained was shown in 
the capacity of box cars. The following data shows the increases in 
average carrying capacity of the Class I railroads’ freight cars by type 
of car (in tons) : 

Average Capacity Percentage 
Kind of Car 1939 1952 Increase 
Box 44.5 48.1 8.1 
Flat 47.3 50.5 6.8 
Stock 39.3 39.5 0.5 
Gondola and Hopper 55.7 58.8 5.6 
Tank 45.0 47.6 5.8 
Refrigerator 36.3 38.1 5.0 





Railway Employees—Compensation 


The Bureau of Transport Economics and Statisties of the I. C. C. 
has issued a statement disclosing that the average straight time hourly 
compensation of employees of Class I line-haul railways, excluding execu- 
tives, officials and staff assistants, for the pre-war year 1939 and the 
years 1945-1953. For the year 1953 the average compensation per hour 
exceeded that of 1939 by 157.7 percent. The 1953 average of $1.858 per 
hour is 2.5 percent above the average for the year 1952. 

The following schedule discloses the average compensation for the 
periods involved and the percentage which such compensation bears to 
total operating revenues of the railways covered: 

Average Percent 
Straight Time Compensation 
Compensation of 


Per Hour Operating Revenues 
$0.721 46.6 


916 43.4 
1.098 54.7 
1.155 50.1 
1.292 49.3 
1.415 51.5 
1.543 48.5 
1.711 50.8 
1.812 50.4 
1.858 49.9 
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LEGISLATION 
Standard Time Bill 


In response to the request of Chairman Wolverton of the House 
Interstate and Foreign Commerce Committee, Chairman Johnson of the 
Interstate Commerce Commission (also Chairman of its Committee on 
Legislation and Rules) advised the House Committee of the Commis- 
sion’s support of H. R. 8364, a bill to furnish the Commission with addi- 
tional authority to control standard time zones. Chairman Johnson in 
part stated that for many years the Commission in its annual reports to 
Congress had directed attention to the inadequate scope of the Standard 
Time Act and had recommended that further legislation to completely 
occupy the field be enacted. He stated that this bill appeared adequate 
to carry out that recommendation and accordingly recommended that 
it be enacted. 





Passenger Transportation Tax 


President Eisenhower has signed into law the Excise Tax Bill which 
passed Congress under designation of H. R. 8224. Enactment of this 
legislation results in numerous reductions in the level of excise taxes 
and in particular makes a rate of 10% instead of 15% applicable to 
amounts charged for the transportation of passengers, effective April 


1, 1954. 





MISCELLANEOUS 
I. C. C. Reorganization Postponement 


The Commission has recently announced that it has postponed from 
May 1 to June 1 the consolidation of its Bureau of Locomotive Inspec- 
tion, Safety, and Service into the new proposed Bureau of Safety and 
Service. As earlier reported, the consolidation is part of the stream- 
lining procedures begun last year by the Commission in line with the 
recommendations made by the Wolf Management Engineering Company 
of Chicago, which made a Senate-directed study of I. C. C. functions. 





Piggy Back Service 


The Missouri-Kansas-Texas has announced that at an early date it 
will begin to haul its own trailer equipment as well as truckers’ trailers 
on its flat cars. The New York Central has stated that in a few months 
it will begin to haul motor common carrier highway trailers on specially 
designed 75-ft. flat cars, and that it will begin the construction of five 
(5) new extra length terminals to accommodate the equipment used. 
New York Central’s operation will include the carriage of two trailers 
back to back on each of its 75-ft. flat cars. 
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Post Office Recommends Repeal Parcel Post Act 


The Postmaster General stated his agreement with the recommenda- 
tion previously made by the Advisory Council to the Senate Post Office 
Committee that Public Law 199, 82nd Congress reducing the size and 
weight limitations on parcel post should be repealed and that weight 
and size limitations should apply uniformly to all post offices. 





Motor Transportation 


By Harry E. Boot, Editor 
Attorney, American Trucking Associations, Inc 


Illinois “Multiple Weight Violation” Law Goes to the 
United States Supreme Court 


The State of Illinois recently filed an appeal with the United States 
Supreme Court in an effort to obtain a ruling that the State may suspend 
operating rights of interstate motor carriers convicted of overloading 
ten times within any consecutive twelve month period. The Supreme 
Court of Illinois has twice found that the states ‘‘multiple violation’’ 
law is invalid when applied to interstate carriers although the law is 
valid when applied to intrastate carriers. The original case of Hays 
Freight Lines v. Castle was a test suit on the validity of the law. Hays 
Freight Lines, which operates terminals in 35 cities and 8 states, operates 
both intrastate and interstate in Illinois and the outcome of this case 
will affect many motor carriers with interstate operating privileges 
within Illinois. 

The Illinois State Supreme Court, in its decision, concluded that 
the state law was intended to apply to all operators, whether in interstate 
or intrastate commerce, that ‘‘ Congress has legislated in this field,’’ and 
“*the federal government has granted * * * the right to engage in com- 
merce upon the highways of Illinois * * * the very right which is to be 
suspended.’’ The State Supreme Court went on to say, however: ‘‘A 
federal certificate, does not, of course, imply immunity from the payment 
of taxes and other valid obligations. And so it may be that suspension 
for failure to meet obligations of that kind stands upon a different foot- 
ing. But we do not see that an adequate national transportation system 
ean be maintained if a comprehensive transportation network which it 
contemplates is to be subject to disruption by state suspension of opera- 
ting rights for violation of their limits or for traffic regulation.’’ 





1. C. C. Permits Increases in Central and Southern States 


The Interstate Commerce Commission recently allowed the Central 
and Southern Motor Freight Association’s publication of an increase of 
twenty percent over present rates on shipments less than 2,000 pounds 
via motor carrier moving on class rates between points in Florida and 
points in central territory to become effective as scheduled on April 21st, 
without suspension. The schedule provides for an increase over the 
Association’s present rate on those shipments weighing less than 2,000 
pounds in an amount of twenty percent with a maximum of twenty per- 
cent per 100 pounds on all traffic moving between northern territory 
(central territory) on one hand, and all points in Florida, on the other 
hand. 
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Protests were filed by the Atlanta Freight Bureau and Southern 
Traffic League. It was the position of the Atlanta Freight Bureau that 
the tariff published penalty charges on less-than-truck-load shipments 
weighing less than 2,000 pounds. The Bureau submitted an exhibit show- 
ing that the proposed increase was much greater on lower rated traffic 
than on higher rated traffic. The Southern Traffic League maintained 
that the schedule failed to provide rates reflecting proper classification 
relationships. 





Tennessee Weight Law Challenged in Court 


The constitutionality of the 1953 Act which increased the weight 
limits on trucks has been attacked in the Chancery Court of Tennessee. 
The suit, filed by three individuals from Jefferson County, attacked the 
provision of the 1953 amendment which raised the weight limit from 
42,000 pounds to 56,000 pounds and authorized 32,000 pounds on tandem 
axles. Seven motor carriers were named as defendants in this suit, 
which asked for weight limits to be returned to the lower amount and 
that the trucking firms be enjoined from operating trucks over Tennessee 
highways with any load of more than 42,000 pounds gross weight. 

State Senator Charles Everhart labeled the suit as ‘‘Obviously a 
political move’’ and stated ‘‘it’s the weakest constitutional suit I ever 
heard of.’’ Mr. Everhart went on to say ‘‘the law has been in operation 
for almost a year and a half and waiting this long to file a suit testing 
the constitutionality just doesn’t follow the custom. If they really 
believed it is unconstitutional, they would have charged it months ago.’’ 

The suit alleges that the truck limit increase was not for public 
benefit, but one for public injury in that it allows heavy trucks to de- 
stroy public property. The suit also charges that other highway users 
are being inconvenienced, the hazard of highway travel has increased, 
and the present narrow roads are loaded with twice the normal traffic. 





Army Approves Direct Moving Service Between the States and Alaska 


Direct moving service between the United States and Alaska was 
obtained from the Army by Allied Van Lines. The Executive Vice 
President of Allied Van Lines stated, ‘‘the through van Alaska service, 
originally developed for army personnel moving between military 
installations, received Army approval as an accepted mode of shipping 
household goods and furniture after a recent test period.’’ It is con- 
templated that in the movement between Alaska and the States, the 
van trailers will be carried by boat. Under the proposed plan, the 
household goods will be picked up at the residence, packed, padded and 
sealed, loaded in vans, and remain in the van until they are delivered 
at the other end. The handling of the cargo is made possible by the 
land-sea connection at Seattle, Washington. This arrangement is 
supposed to eliminate the possibility of delays because of road and 
weather conditions. 





MAY, 1954 765 





U. S. Supreme Court Dismisses Pennsylvania Gross Receipts Tax Cases 


Two challenges to the constitutionality of Pennsylvania’s eight 
mills gross receipts tax on motor carriers were dismissed by the United 
States Supreme Court. Suits involving Shirks Motor Express of 
Lancaster, Pennsylvania, and Interstate Motor Freight System of 
Michigan were filed to bar enforcement of the Pennsylvania Gross 
Receipts Tax levy, but the Supreme Court dismissed the appeals because 
of absence of substantial federal question. 

Both companies maintained that the tax is an unconstitutional 
interference with interstate commerce, it is levied as a mere revenue 
measure rather than to pay for highways, and even if the purpose 
were proper the tax would be excessive. The Shirks case was originally 
decided by the Dauphin County Court in 1952 and the motor carrier 
appealed to the Pennsylvania Supreme Court and lost again. Shirks 
in contesting constitutionality of the 1951 act had contended it was 
unlike the Pennsylvania Gross Receipts Law, enacted in 1931. The 
later act imposed a levy as a general revenue yielder rather than for 
compensation for use of the highways and the money collected under 
the 1931 act was ear-marked for the motor license fund, as distinguished 
from the 1951 law, which channeled collections into the general fund. 
Also attacked in the suit was the fact that the levy was imposed retro- 
actively for all of 1951, even though the law was not enacted until 
December of 1951. Another ground of attack was the lack of uniformity 
since the levy was against for-hire and not against private carriage. 

Interstate Motor Freight System also started its litigation in 
1952 to test whether a carrier, operating over the Pennsylvania Toll 
Turnpike in interstate and intrastate commerce, could be held liable 
for the eight mills gross receipts tax imposed against motor carriers 
operating on Pennsylvania’s free highways. The carrier argued that 
the state should not collect gross receipts involving operation over a 
toll highway where the carrier has paid toll for use of the highway, not 
a part of the state’s general highway system. 





New York Impounds Tractor-Trailer for Delinquent Mileage Tax 


The New York State Tax Commission has impounded tractor-trailer 
combination equipment owned by a Pennsylvania concern because of 
state truck mileage tax delinquency. The equipment was empty when 
seized and the Collection Bureau of the Department of Taxation and 
Finance impounded the tractor-trailer after it was checked at the 
route 9 weighing station near East Greenbush, New York. 

The taxing officials of New York claim that the vehicle would be 
held until delinquent taxes, interest, and penalties are paid. If the 
payment is not made within a ‘‘reasonable time’’ the tractor-trailer 
will be sold and proceeds applied to the company’s tax bill. 

According to the Truck Mileage Tax Bureau, an assessment for 
a ‘‘substantial amount’’ of delinquent tax was made against the Pennsyl- 
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vania firm one year ago; that payment had never been made; no tax 
returns have been filed by the company since 1953, and the truck 
mileage tax plates for the firm’s vehicles were suspended in November, 
1953. 

The New York State Highway Use Tax Law provides that whenever 
any person is delinquent in the payment of any amount of tax due, 
the Tax Commission may forthwith collect such amount from such 
person by seizing any motor vehicle or vehicle unit. The law further 
provides that such liens shall be paramount to all prior liens or en- 
eumbrances of any character, and the rights of any of the legal title 
in or to such motor vehicle unit. 





Pennsylvania Corporate Income Tax Invalid as to Interstate Carriers 


The Pennsylvania Supreme Court in the case of Roy Stone Transfer 
Corporation v. Messner recently held that the state may not levy an 
income tax on an out-of-state corporation that carries on no activities 
within the state other than interstate commerce. The decision thoroughly 
examined the state attempts to burden interstate commerce with taxes 
and the principles of state taxing and exemptions thereto. 

The Dauphin County Common Pleas Court had previously upheld 
the state’s corporation income tax law which purports to impose a five 
percent ‘‘property’’ tax on income of all corporations derived from 
ownership of tangible or intangible property within the state or per- 
formance of activities within the state, whether interstate or intrastate 
commerce. 

The Stone Company, a Virginia Corporation, makes deliveries of 
interstate shipments in Pennsylvania, and on occasion, picks up for 
delivery outside Pennsylvania, but has no tangible or intangible property 
in the state, and maintains no office or terminal there, nor does it pay 
any wages or has any employees doing work in the state except in 
operating the interstate trucks. 

The motor carrier asked the County Court for an injunction 
against the enforcement of the corporate income tax law contending that 
the law violates the Interstate Commerce Act, and when the County 
Court upheld the Act the motor carrier appealed to the State Supreme 
Court. The State conceded that if the Act of 1951 imposed a levy on 
the ‘‘privilege’’ of engaging in interstate commerce, it would be invalid, 
but in actuality, the charge is a ‘‘property’’ tax and, as such, lawful 
even though imposed on those in interstate commerce. The motor carrier 
eontended, however, that the Act of 1951 seeks to impose ‘‘excise’’ 
rather than a ‘‘property’’ tax inasmuch as the Stone Corporation has 
no property in Pennsylvania and engages in no local activity in the 
state. 

The Court held that ‘‘while the label in each act is different, the 
language of each act and the formula in each is almost identical. How- 
ever, there is this important difference: While each formula has the 
same three factors—tangible property in Pennsylvania, wages paid, 
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and gross receipts—under the 1935 Act, the wages paid are applicable 
to persons employed in Pennsylvania and the gross receipts are likewise 
restricted to receipts from business conducted in Pennsylvania; whereas 
the 1951 Act applies to and includes wages payable to employees em- 
ployed outside Pennsylvania which may be attributable to work they 
perform in Pennsylvania, and the gross receipts attributable to Pennsyl- 
vania, but negotiated or perfermed by persons employed outside of 
Pennsylvania.’’ The court then went on to state, ‘‘The general principle 
is long and well established that a state cannot tax interstate commerce 
as such, or receipts derived therefrom, nor can it tax a person or 
corporation for the privilege of engaging in interstate commerce.’’ 





Water Transportation 


By R. J. Mrrre.tsronn, Editor, 
Attorney, Waterman Steamship Corporation 


Commerce Secretary Weeks Creates New Unit 
Business and Defense Administration Services 
Transportation Industry has new Avenue to Traverse in Solving Some Problems 


Realizing the fact that the labor segment of our national economy 
as well as the nation’s farmers have had for years strong advocates of 
their causes and champions in the solution of their problems within the 
administrative and policy-making executive branch of the Federal Gov- 
ernment, the present administration through the Secretary of Commerce 
has embarked on a novel voyage by officially establishing a new organi- 
zational unit to provide a voiceful friend in government to whom every 
segment of our country’s vast industrial organizations can personally 
appeal in the solution of their difficult problems. At the same time, the 
very nature of the new organization under Department of Commerce in- 
sures the Federal Government of developing friends in industry through 
whom it can constantly and more accurately finger the pulse and deter- 
mine the health of the country’s economic well being. How all of this 
is being already accomplished is demonstrated by the particulars set 
forth in the paragraphs to follow. 

As proclaimed in Secretary Weeks’ Department of Commerce Order 
No. 152, the new government unit which he created by virtue of the 
authority contained in the Reorganization Plan No. 5 of 1950 is known 
as the ‘‘Business and Defense Services Administration.’’ The policies 
and duties of BDSA are to be directed and executed by the Assistant 
Secretary of Commerce for Domestic Affairs, Lothair Teetor, an adminis- 
trator, and deputy administrators, assistant administrators and staff offi- 
cers, along with twenty-five industry divisions, one of which comprises all 
phases of transportation, save motor carriers, the latter being embraced 
by the automotive division. 

The main objectives of BDSA can be said to fall under the two 
categories identified in the new agency’s title: Business and Defense. 
On the subject of ‘‘defense,’’ the new agency is responsible for: 

(a) Achieving all military programs through controls of the re- 
quired materials and products; 

(b) Insuring the development of practical mobilization programs 
by constantly determining the production potential, materials, products 
and facilities ; 

(ec) Maintaining an efficient, effective, nucleus organization which 
is capable of rapid expansion as an operating agency for production 
controls in event of an emergency. 
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Although the new agency’s responsibilities and duties are broader, 
it has, in fact, taken over the functions of the recently abolished Na- 
tional Production Authority and also works in very close liaison with 
ODM. 

Under present international and domestic conditions which do not 
necessitate production, service and price controls to achieve the defense 
objectives of the government, the emphasis today in BDSA is on the 
achievement of its other main objective, namely, to serve as the one 
office in government for representation of the domestic interests in busi- 
ness and industry in their relations with other governmental agencies, 
and to cooperate with business and industry with the view of strengthen- 
ing their position in the national economy. The daily activities of 
BDSA, therefore, embrace (a) collecting and analyzing information on 
the conditions of business activities in specific industries; (b) evaluating 
policies of the Commerce Department, as well as existing and proposed 
legislation affecting business; (c) assessing the impact of government 
operations which impinge on the interests of private business, and (d) 
assisting private business in its relations with other agencies and de- 
partments of the Federal Government. 

Among the main objectives, therefore, of the new federal office 
created by Secretary Weeks would be to curb and eventually ease federal 
agencies out of the field of competition with industry and private enter- 
prise, and to assist any particular industry in overcoming hardships 
imposed on it by harsh policies of other federal government departments 
and agencies. 

Generally, how are these broad objectives of BDSA to be accom- 
plished? Well, through the organizational make-up of BDSA, every 
business and industry within the entire nation’s economy is represented 
in one of the twenty-five industry divisions.1_ Every particular business 
therefore, through its appropriate counterpart division office of BDSA 
has, in fact, an amicable personage within government to furnish advice, 
guidance and concrete assistance with any problems it encounters in its 
relations with government, whether such problems arise as a result of 
existing or proposed legislation or as a consequence of existing policies 
of other federal agencies. Conversely, the Federal Government has a 
direct approach to every particular business and industry to furnish it 
not only vital information, but more important, business ‘‘know-how’’ 
which will assist BDSA in the execution of its duties, be they related to 
production or stock-piling for defense or attaining the everyday ex- 
periences of industry from working under specific government policies 
or existing and pending congressional legislation. 

While the Welcome Mat is always before the door of BDSA for any 
industry at any time, the organization maintains an active agenda of 
industry conferences through which it attempts to achieve its objectives 


1 The list of the 25 pas gd divisions is printed after the conclusion of the 
or 


an and will act as a guide any particular industry that desires to contact 
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and simultaneously assist industry in the achievement of theirs. Each 
such conference is attended by the Secretary of Commerce (when avail- 
able) and the Assistant Secretary for Domestic Affairs, Mr. Teetor, the 
director of the particular industry division concerned, and leaders of the 
particular division industry in whose joint interest the conference is 
called. Oft times a particular Trade Association may be represented at 
such Conference, as well as representatives of another Federal Agency 
which is concerned. 

It may be enlightening for the Transportation Industry to learn that 
plans are presently being formulated for such a conference between the 
high level government officials named above and leading figures from 
particular corporations in the steamship, railroad and aircraft industries. 
At the appropriate time, personal invitations to such industrial repre- 
sentatives will be issued by Commerce Secretary Sinclair Weeks inform- 
ing them of the nature, time and place of the conference, and soliciting 
their cooperation and attendance. 

Similar conferences with other branches of industry have also been 
held and the experiences and concrete results that have followed have 
definitely convinced many business leaders that at last they have a friend 
in government. These conferences are anything but the essence of 
formality. To employ a rather hackneyed colloquialism, industry is en- 
couraged to ‘‘let its hair down’’ at the conference, bare its problems, and 
at the same time lend its assistance and experienced know-how informa- 
tion to aid the Federal Government with its problems. 

To give a particular illustration of the results that can be achieved 
through these BDSA conferences, leaders in the industrial chemical 
field utilized their opportunity to express the hardships they were ex- 
periencing from strong competition of a government-owned and operated 
chemical plant which was operating at 100% capacity, while their 
operations did not exceed 50% of capacity strictly because of such 
Federal Government competition. High level conferences between BDSA 
officials and the other government agency involved led to an early closing 
of the wholly-owned and operated Federal Government chemical plant. 

As a further example which proved beneficial not only to industry 
but to the government as well, it was learned through a consumer’s 
industry conference that various agencies of the Federal Government 
were employing as many as eight different sets of specifications for 
packaging one and the same commodity in preparation for shipment. 
Adoption of a single set of packaging specifications not only resulted 
in sizable reduction in cost to the Federal Government, but assisted the 
manufacturer who packaged the products in similar savings, and it un- 
doubtedly ultimately benefitted the various carriers and instruments of 
transportation in the handling, loading and stowage of the packaged 
cargo. 

These examples of direct benefit to both industry and government 
can be multiplied many times and represent only some of the achieve- 
ments that can flow from equal cooperative efforts between the industry 
and government through the little publicized and recently created 
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agency, BDSA. The cooperation necessary from industry to insure the 
continued and ever-increasing success of BDSA stems from more than 
just industry participation in the planned conferences or committee 
meetings. Following the successful example of the old NPA, Secretary 
Weeks’ new agency endeavors, wherever possible, to fill the directors’ 
positions of each of the twenty-five industry divisions and to fill its 
higher and lower level positions with industry’s experienced personnel 
who serve without compensation (WOC) for a minimum period of six 
months. Presently eleven of the twenty-five director jobs are being suc- 
cessfully administered by WOC leaders on loan from industry, while the 
three assistant administrators and three deputy directors’ posts are also 
manned by WOC executives on loan to BDSA. It is important to note 
that a few of the directors’ positions over particular industrial divisions 
are still not filled by either full-time and governmental appointed em- 
ployees or by WOC business executives. One such director vacancy 
exists in the Division of Railroads, Shipping and Aircraft. The short 
but gratifying experience of cooperation already received by BDSA 
from industry is sufficient basis on which to predict that this chair will 
not remain unoccupied very long. 

Let no one draw a hasty conclusion that BDSA is an experimental 
or a ‘‘new fad’’ government organization. True it only had its incep- 
tion approximately six months ago, but even in this brief period, it has 
more than justified its creation. Its principal advocate and driving force 
ig none the less than the Secretary of Commerce who has selected Charles 

. Honeywell, a California business man, as its immediate top boss. It 
is presently staffed by 760 full-time employees, 400 of whom are here 
in the Nation’s capital and the balance in field offices around the country. 
It boasts of a total of 17 high level positions being handled by WOC 
executives on loan from the industry. Since it is the business-government 
link between all segments of industry and all agencies and departments 
of the Federal Government, its services are all embracive and range 
from steering and guiding a particular business representative through 
the labyrinthine corridors of government bureaus and offices to expe- 
diting a loan from the Export and Import Bank, or assisting in shaping 
government policies along lines more conformable to sound business 
judgment. 

Like other segments of American industry, the Transportation In- 
dustry may react to the foregoing bits of information regarding BDSA 
with the query ‘‘ All right, what’s the hitch.’’ It is the sincere hope of 
BDSA that, like other segments of American business, members of the 
Transportation Industry, after testing the value of the new agency, will 
come away convinced that ‘‘at last they have a home to come to’’ in 
Government. 

Inquiries of BDSA by the Transportation Industry should be di- 
rected to the present Acting Deputy Division Director, Mr. Francis H. 
Winget, or his Assistant, Mr. E. R. Kaufman, Room 4023, Commerce 
Bldg., Washington 25, D. C. 
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Industry Divisions: 


(1) Agricultural, Construction and Mining Equipment 
(2) Aluminum and Magnesium 
(3) Automotive 
(4) Building Materials and Construction 
(5) Business Machines and Office Equipment 
(6) Chemical and Rubber 
(7) Communications Equipment 
(8) Consumer Durable Goods 
(9) Containers and Packaging 
(10) Copper 
(11) Electrical Equipment 
(12) Electronics 
(13) Food Industries 
(14) Forest Products 
(15) General Components 
(16) General Industrial Equipment 
(17) Iron and Steel 
(18) Leather, Shoes and Allied Products 
(19) Metalworking Equipment 
(20) Miscellaneous Metals and Minerals 
(21) Power Equipment 
(22) Scientific, Motion Picture and Photographic Products 
(23) Shipbuilding, Railroad, Ordnance and Aircraft 
(24) Textiles and Clothing 
(25) Water and Sewage Industries and Utilities 





1. C. C. Docket No. W-1064 
Knutson Towboat Company Common Carrier Application 


By its report and order dated April 5, 1954, Division 4 of the 
Interstate Commerce Commission found that public convenience and 
necessity required the subject carrier to operate as a common carrier 
by towing vessels in the towage of logs in rafts and of lumber, wood 
products, and industrial machinery on barges, between ports and points 
in Coos Bay, Oregon, and its tributaries. Certificate issued. 





I. C. C. Docket FF-29 (Sub No. 1) 
Pan-Atlantic Carloading Dispatch Service, Inc. Extension 


The subject carrier, a subsidiary of the Pan-Atlantic Steamship 
Corporation, has been denied an extension of its freight forwarder 
rights to add three west coast states to its existing authority, according 
to the Proposed Report of Hearing Examiner A. J. Roth. 

Examiner Roth held that the proposed operations would be con- 
ducted by a carrier subject to Part III of the Interstate Commerce 
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Act, and that Section 410 (c) of that Act prohibited issuance of the 
permit sought under such conditions. 

The Examiner observed that Pan-Atlantic Steamship Corporation 
was controlled by Waterman Steamship Corporation and it was those two 
companies which furnished the personnel and in fact the forwarder 
service, the applicant lending only its name to the operation. According 
to the Examiner this is the type of control operation prohibited by 
Section 410 (ce) of the Act. 





I. C. C. Docket W-1069 
Gulf Atlantic Transportation Co. Contract Carrier Application 


Commencing February 11, 1954, hearing was held in Jacksonville, 
Florida, on the subject carrier’s application for authority to transport 
serap iron and steel northbound from ports in Florida to Baltimore, 
Md., Fairless, Pa. and Trenton, N. J. and return from said north 
Atlantic ports, transporting iron and steel articles to Jacksonville, 
Miami, Tampa, and additional minor ports in Florida. 

No witness appeared in behalf of applicant at the Florida hear- 
ings. Subsequently, applicant filed an amended application, eliminating 
Tampa, Florida as a port of call in the south and adding the port of 
Sannavah, Ga. as an additional port at which to pick up roofing materials 
for transportation to the named ports in Florida. 

The original application as amended is now set for hearing in 
Jacksonville, Fla. before Examiner Charles Morgan commencing May 
17, 1954. Protestants have been granted the privilege of an adjourned 
hearing in Washington, D. C. at a date to be announced by the Ex- 
aminer after the conclusion of the forthcoming Florida hearing. 





Water Carrier Report Form 


Through Division 1, the Commission has issued its order approving 
a modified Annual Report Form M to be used by water carriers for 
the calendar year 1953 and following. 





Legislation 
S$. 3233—To Amend the Merchant Marine Act, 1936 


Through the above bill, Senator Butler of Maryland would provide 
permanent enactment of the 50/50 shipping clause which has been 
repetitively reaffirmed by the Congress in every foreign-aid program. 
Commencing with the first E.C.A. (Marshall Plan) Bill, and running 
through the Pakistan Wheat Bill (P.L. 77) of the 83rd Congress, 
every foreign aid bill has carried the same provision that a minimum 
of 50% of the cargo would be carried in U. S. flag vessels. 

The Butler Bill would make this same 50/50 provision applicable 
to all government foreign shipping on a permanent basis. 
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April 23rd Issue of Federal Register—Notice 
President’s Conference on Administrative Procedure 


According to the official notice appearing in the April 23rd issue 
of the Federal Register— 


‘‘The Committee on Hearing Officers, of the President’s Con- 
ference on Administrative Procedure, will hold public hearings 
on May 18 and 19, 1954, in Room 532, Federal Trade Commission 
Building, Washington, D. C. The subject will be the appointment 
and status of federal hearing officers. 


‘‘The subject of the hearings has been broken down into questions 
for convenience in consideration, as follows: 

‘‘Qualifications and recruitment. What are the necessary 
qualifications of a hearing officer? What are the best sources of 
persons who would likely make competent hearing officers, and 
how should they be recruited ? 

‘*Selection and appointment. Should the Civil Service Com- 
mission’s present system of administration of section 11 of the 
Federal Administrative Procedure act be continued, or should it be 
changed, and, if so, how? Or should section 11 be amended? If 
so, should selection and appointment be made by the President, 
by the agency, by an authority such as an Office of Administrative 
Procedure, or by another method? Should an applicant’s qualifica- 
tions be appraised prior to selection by an authority independent 
of the selecting authority? If so, what should be the composition, 
qualifications, method of appointment, tenure, and compensation 
of the appraising authority? 

‘Administration. Should a hearing officer be an agency em- 
ploye as at present, or should he be an employe of a central office 
such as an Office of Administrative Procedure but assigned to an 
agency either on a permanent basis or on a temporary basis? Should 
his office be located in the agency’s quarters or in a separate central 
office ? 

‘“*If he should be appointed by or be an employe of a central 
office such as an Office of Administrative Procedure, then should 
such an office be an independent agency or be placed within one 
of the executive departments or agencies? What should be the 
composition, qualifications, method of appointment, tenure, and 
compensation of such an office? 

“Tenure. Should a hearing officer serve for life, for a term 
of years (if so how many), or at the pleasure of some person (if so, 
whom) ? 

‘Removal. Should a hearing officer be removed for cause and, 
if so, should specific grounds be contained in the charges? Should 
he be removed under Civil Service Commission reduction-in-force 
rules? Should he be entitled to a hearing in any case of removal? 
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‘‘Compensation and promotion. What level or levels of com- 
pensation are required to attract competent persons? Should all 
hearing officers receive the same compensation? If not, should it 
be of the same level throughout an agency? If not, should it vary 
within an agency according to subject matter, level of work diffi- 
culty, or both? If compensation should vary within an agency, who 
should evaluate for promotion and who should promote ?’’ 





I. C. C. Docket No. W-592 (Sub No. 2) 
T. J. McCarthy Steamship Company 
Temporary Authority 


The above application was filed on April 22, 1954 under section 
311 (a) of the Interstate Commerce Act, as amended, for authority as a 
common carrier by water by self-propelled vessels, in the transportation 
of motor vehicles from Toledo, Ohio, to Buffalo, N. Y., for 180 days. 





Wharfage Charges—New Orleans 


On April 12 the I. C. C. issued a report on further hearing pro- 
posed by Examiner Marion L. Boat in Docket 29185—United States of 
America v. Aberdeen and Rockfish Railroad Company, et al., in which 
the Examiner recommended that the Commission find that defendant 
carriers’ failure and refusal to afford allowances for wharfage expense 
incident to shipside delivery and receipt of export import coastwise, and 
intercoastal freight at Army-operated wharves in New Orleans, La., 
have not resulted in the collection of inapplicable charges nor found 
to be an unreasonable practice. Further consideration and the issuance 
of the proposed report at this time by the Commission followed as 
a result of the disposition by the U. S. Supreme Court of the so-called 
Norfolk Wharfage litigation whereby that Court denied a petition 
for certiorari of the District of Columbia’s Court of Appeals decision 
reversing the Commission’s holding in that case. 





Water Carriers Revenue and Traffic 


The I.C.C.’s Bureau of Transport Economics and Statistics has 
released figures showing that based on 122 quarterly reports of water 
carriers in Classes A and B, freight revenue for the calendar year 1953 
increased 13.8% over the calendar year 1952. Respective figures are 
$288,627,182 and $253,719,715. Statistics as to the number of tons of 
revenue freight carried show for the year 1953, 93,840,921 as com- 
pared with 82,892,778 for the calendar year 1952. 





1. C. C. Docket No. W-954 (Sub No. 3) 
Great Lakes Dredge & Dock Company 


According to the official notice of May 3 issued by the Commission, 
the above application has been filed under section 311 (a) of the 
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Interstate Commerce Act, as amended, for authority to move one large 
steel cylindrical vessel, approximately 81 feet in length by 16 feet 
in diameter, weighing 110 tons, and having a series of flanged nozzles 
projecting from the main body, from Milwaukee, Wisconsin, to Buffing- 
ton Harbor, Ind., on or about May 24, 1954. 





I. C. C. Docket No. W-596 
Potomac River Transportation Line, Inc. 
Application 


By order dated April 26, 1954, the Commission through Division 
4 reopened the subject proceeding for further consideration and on 
finding that no water carrier service has been conducted by the 
Potomac River Transportation Line, Inc., vacated and set aside its 
certificate. 

According to order of Division 4, the Potomac River Transportation 
Line, Inc., filed application under the provisions of section 309(a) 
of the Interstate Commerce Act for authority to continue operation 
as a carrier by water; that on April 14, 1944, a certificate and order 
was issued authorizing continuance of operation by it as a common 
earrier by self-propelled vessels, in interstate or foreign commerce, 
in the transportation of empty barrels and cans, coal, fertilizer, and 
salt from Baltimore, Md., to Kilmarnock, Kinsale, Nomini, Reedsville, 
and Walnut Point, Va., and canned goods and fish from the latter 
points to Baltimore. 

As grounds for vacating the carrier’s certificated authority, Division 
4 found that no service as a water carrier has been conducted by 
Potomac River Transportation Line, Inc., since prior to the date the 
said certificate was issued ; that the carrier has failed to reply to letters 
from the Commission inquiring as to its intentions regarding resumption 
of operation; that the carrier has forefeited its corporate charter; and 
that the operations covered by the said certificate of April 14, 1944, 
have been abandoned. 





I. C. C. Docket No. W-388 (Sub No. 9) 
Waterman Steamship Corporation 
Extension—Passengers (2) 


Through the Report proposed by Examiner F. H. Schweickhardt, 
public convenience and necessity are found to require extension of the 
above applicant’s operations as a common carrier by self-propelled 
vessels to include the transportation of passengers between specified 
Pacific coast and Gulf of Mexico coast ports. Amended certificate and 
order recommended to be issued. 





Freight Forwarder Regulations 


By Gites Morrow, Editor 
President and General Counsel, Freight Forwarders Institute 


Extension of Forwarder Service Denied—Ability to Successfully 
Operate Not Shown 


Division 4 of the I. C. C. on March 30, 1954, denied the application 
of United Freight Service, Inc., a freight forwarder, to extend opera- 
tions so as to include service between the Pacific Northwest and all 
points in California (FF-115, Sub. No.1). Applicant presently operates 
a one-way service from certain Southern California Counties. 

The report of the Division states, among other things: ‘‘It appears 
that at least two freight forwarders have discontinued services between 
northern California and the Pacific northwest because of a lack of avail- 
able forwarder traffic and the low rates presently applicable over under- 
lying motor and rail carriers. Thus the past record of existing forward- 
ers does not indicate a successful service by applicant. Moreover, while 
several shippers and receivers of freight support the application, they 
gave no assurance of substantial volumes of freight for movement in ap- 
plicant’s service which would insure continued stability of operation. 
* * * On this record, considering all the circumstances, we are not per- 
suaded that authorization of the proposed service would be consistent 
with the public interest and the national transportation policy.’’ 





Modification of Freight Forwarder Accounting Regulations Proposed 


By a notice dated April 15, 1954, the I. C. C. has announced revi- 
sions which it proposes to make in the Uniform System of Accounts for 
Freight Forwarders, Issue of 1943. A short description of the changes 
is contained in the following paragraphs of the notice: 


‘‘The Commission, having under consideration the provisions 
in the ‘Uniform System of Accounts for Freight Forwarders, Issue 
of 1943,’ which now require that depreciation accounting shall be 
in accordance with the ‘group method,’ has approved proposed 
amendments to cancel the present provisions and substitute the re- 
quirement that the ‘unit method’ of accounting for depreciation be 
used. 

‘The Commission has also approved the creation of an addi- 
tional account ‘Terminal and Platform Equipment’ in order to segre- 
gate freight handling equipment from office furniture and fixtures, 
with which it is now includible.’’ 


The Commission will consider comments on the proposed revisions 
if received before June 1, 1954. Unless otherwise ordered the changes 
will become effective August 1, 1954, but they may be applied retro- 
actively to January 1, 1954. 


—F7}— 





I. C. C. PRACTITIONERS’ JOURNAL 





Examiner Proposes to Condition Forwarder Extension Upon 
Surrender of Dormant Rights 


In the application of Lifschultz Fast Freight (FF-95, Sub. 3) for 
an extension of operating rights to include points in Iowa, Michigan, 
and Wisconsin to the extent not now authorized, Examiner Oren G. 
Barber has released a proposed report in which he recommends granting 
of the extension upon the condition that applicant voluntarily request 
cancellation of certain Western and Midwestern rights previously 
authorized and never exercised. 

The Examiner pointed out that the unused operating rights were 
granted in response to an extension application, and stated: ‘‘ Applicant 
has never exercised the authority granted in that proceeding, although 
the permit issued in connection therewith provides in part that the 
holding of the permit is conditioned upon the exercise of the authority 
specified.’’ He further said: ‘‘It is not conducive to good administra- 
tion of the act and in keeping with the national transportation policy 
that dormant rights, such as those here disclosed, should remain out- 
standing. Issuance of the authority granted in this proceeding will be 
conditioned upon surrender by applicant of the authority granted pur- 
suant to its application in No. FF-95 (Sub. No. 2).’’ 

Questions involving unlawful operations were also dealt with by the 
report. Applicant relied to some extent upon a showing of past ship- 
ments to and from the requested territory. The Examiner found no 
violation where shipments originated in the unauthorized territory, 
moved to applicant’s terminals on routings specified by the shipper, and 
were billed by the forwarder only from its point of actual receipt. How- 
ever, where the shipments originated in applicant’s authorized territory, 
and were destined to points outside thereof, the Examiner said that the 
forwarder could not relinquish responsibility short of the ultimate desti- 
nation and hence that there was a violation of the law. On this point 
the Examiner’s report states: 


‘‘In the past the Commission has been reluctant to refuse 
granting additional authority grounded upon unlawful operations. 
It has generally adopted the view that the fact that an applicant 
has operated beyond the scope of its authority should not prejudice 
its right to obtain authority to perform service to such points in 
a lawful manner. The circumstances here presented do not warrant 
a different view at this time. In the former proceeding referred 
to (260 I.C.C. 569), the Commission’s condemnation of the practice 
here declared unlawful perhaps was not as clearly stated as it 
should have been. In the future the applicant should clearly under- 
stand that evidence of operations herein found unlawful will not 
be entertained in support of an application to extend its operating 
authority. ’’ 
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Forwarder Status Discussed in Report on Bill Banning 
Transportation of Fireworks 


H. R. 116, a bill to prohibit the transportation of fireworks into 
any State having laws against the sale thereof, was reported by Senator 
Wiley for the Judiciary Committee on April 14, 1954. As introduced 
and passed by the House the bill contained a provision that its terms 
should not apply to ‘‘a common or contract carrier or to a freight 
forwarder’’ engaged in interstate commerce. The Senate Judiciary 
Committee struck out the words ‘‘or to a freight forwarder,’’ stating 
in its report (No. 1209), that: 


‘‘The purpose of amendment No. 6, relative to the striking 
out of the words as they apply to a freight forwarder is that the 
status of a freight forwarder is considered to be that of a common 
carrier, and to carry the two terms in this legislation would be 
to designate them in a different status, at least by implication.’’ 
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0. Regulation 
06. Commission Jurisdiction 


Where certificate does not specify streets to be used in city, Commission cannot 
specify streets in proceeding on complaint against unlawful operations. MC-C-1435, 
The Green Flyer v. Somerset Bus Co., not to be printed, March 19, 1954, Div. 5. 


07. Administrative Procedure 


Joint Board did not commit prejudicial error in receipt of applicant’s evidence 
as taken from its books and records although the underlying data (which applicant 
offered to produce at a time subsequent to the hearing) was not available at the 
hearing as it should have been for inspection by opposing parties. “MC-75320, Sub 
35, Campbell Sixty-Six Express, Inc., Extension—Alternate Route—Between Mem- 
phis, Tenn., and New Orleans, La., not to be printed, March 18, 1954, Div. 5. 

New matter in a reply to exceptions, and matter not reasonable responsive to the 
exceptions, will not be considered. 

ule 50 of the General Rules of Practice requires that facts asserted in an 

pleading filed under modified ) aeynany must be sworn to by persons having knowl- 
edge thereof, and this latter fact must affirmatively appear in the affidavit. Where 
— were signed by the practitioner, it does not affirmatively appear that he 

as personal knowledge of facts required to sustain an award of reparation, and no 
receipted freight bills, or certified copies thereof were offered in evidence, reparation 
denied. No. 31298, Farrell Cheek Steel Co. v. New York Central R. Co., 

J tooo , March 24, 1954, Div. 3. 

In determining the competency of witnesses it is not the duty of the Commis- 
sion to inquire into the internal rules, regulations and administration of the various 
shippers for whom the witnesses orem, or the purpose and enforcement of such 
rules. MC-38183, Sub 30, Wheelock Bros., Inc., Extenston—Hutchinson Naval Air 
Station, not to be printed, April 5, 1954, Div. 5. 

It is not necessary that intervenors or protestants show that they would be 
adversely affected by the grant of requested authority. Burden is upon the applicant. 
MC-105248, Sub 4, Bernard O. Bowser Extension—Additional States, not to be 
printed, April 8, 1954, Div. 5. 


20. Franchises 
21. Necessity 


In order to eve public interest for issuance of broker’s license it must be 


shown, among other things, that applicant has the ability to exercise independent 
and unrestrained judgment in its selection of motor carriers for the transportation of 
traffic and thereby be able to provide the public with the best and most economical 
service available. MC-12508, Russell Von Der Abe Broker Application, not to be 
printed, March 23, 1954, Div. 5 

While with one exception, there are no specific complaints regarding protestant’s 
service, it does not necessarily follow that there is no need for the establishment 
of a new operation. Reasonable competition is in the public interest, and regu- 
lated monopoly is not a complete substitute therefor. No. W-1064, Knutson Tow- 
boat Co. Common Carrier Application, ‘ , April 5, 1954, Div. 4. 

The presence of relatively small quantities of non-phosphoric materials does not 
alter the basic character of the solution as one within the meaning of the term 
“phosphoric acid.” MC-113271, Chemical Transport Common Carrier Application, 
not to be printed, April 12, 1954, Div. 5. 


GRANTED 


MC-114314, Flickinger Motor Service Contract Carrier Application, not to be 
printed, April 8, 1954, Div. 5. 
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GRANTED IN PART 


MC-113271, Chemical Transport Common Carrier Application, not to be printed, 
April 12, 1954, Div. 5. 

MC-113533, Sub I, L. B. Vincent Gardella Common Carrier Application, not to 
be printed, March 26, 1954, Div. 5. 


DENIED FOR FAILURE OF PROOF 


MC-113608, Boston Transit Corp. Common Carrier Application, not to be printed, 
April 9, 1954, Div. 5. 
7 a bee 13837, Henry Jacobs Contract Carrier Application, not to be printed, April 
: iv. 5. 
MC-113867, ong J. Robertson Common Carrier Application, not to be printed, 
March 25, 1954, Div. 5. 


22. Quality 


Defendant water carriers’ motor operations at ports held to constitute transfer 
collection and delivery service and not subject to certificate requirements of part II 
of the Act. Refusal of defendant to transport complainants’ motor freight vehicles, 
loaded or empty, under joint arrangement over water route between certain ports 
held not shown unlawful. In performing such service for another common carrier, 
defendant is not operating without authority or gama rates. No. 31267, Peninsula 
— Lines, Inc. v. Puget Sound Navigation Co., i oe , March 17, 1954, 

iV 

Defendant held not shown * be conducting unauthorized operations. MC-C- 
1500, H. Maynard Gould Co. v. P. B. Mutrie Motor Transportation, not to be 
printed, March 17, 1954, Div. 5. 

Lease arrangement held not bona fide, and certain respondents found to be 
engaged in operation in contract carriage without a permit. MC-C-1188, Abbott 
ghd : acres Corp.—Investigation of Operations, not to be printed, April 1, 

| oe. >. 


24. Extensions 


Where applicant’s proposals involve so large a part of the geography of this 
country, so many of its shippers, and so many of its different carriers of freight 
under the national transportation policy, the Commission should use great care in 
the consideration of those things upon which the institution of such an operation 
would have an impact. There now are in existence a numerical abundance of all 
types of authorized carriers which by interchange operations or otherwise can and 
do provide transportation services for the shipping public involved. The existing 
carrier systems in varying degrees would be directly affected by a grant of the 
authority sought since the evidence does not establish with certainty that the pro- 
posed operation would generate any substantial volume of traffic, but instead, to the 
extent of its success, would divert such traffic from carriers now in being. The 
authorized carriers which would be affected by the competition of applicant’s pro- 
posals now provide extensive and operationally interrelated services for an untold 
number of shippers at numerous points not involved herein. For an applicant 
to succeed under such circumstances it obviously should meet the test a public 
convenience and necessity clearly and convincingly. 

The national transportation policy does not tolerate the thought that all shippers 
and all points are entitled to single-line motor-carrier service. MC-25567, Sub 22, 
Hancock Trucking, Inc. Extension—Gulf and West Coast Routes, cc. 
April 5, 1954, Commission. 

Upon reconsideration, modified to impose restriction against interchange and 
tacking. MC-106401, Sub 7, Jobnson Motor Lines, Inc., Extension—Aluminum 
Articles, not to be printed, April 6, 1954, Div. 5. 
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Mere desire of a single shipper to favor applicant with additional business, and 
the desire of applicant to obtain greater utilization of his equipment, are not matters 
upon which Commission may base a finding of public convenience and necessity. 
MC-35835, Sub 9, Elmer Jensen Extension—Corn Oil in Bulk, not to be printed, 
April 8, 1954, Div. 5. 

On reconsideration, granted in part. MC-109875, -. 1, Elmer H. Rock Exten- 
sion—New England, not to be printed, March 19, 1954, D 

Granted, with condition against tacking. MC-52869, Sub 15, Balsam & DeFrance 
Extension—Montana, not to be printed, March 22, 1954, Div. 5. 

Denied, Commission has consistently refused to grant duplicate operating 
authority to commonly controlled carriers. MC-50291, Sub 2, Hunt Transfer Co., 
Extension—Washington, not to be printed, March 26, 1954, Div 

—— FF-155, Sub 1, United — Service, Inc. Extension—Northwest, 

cs he , March 30, 1954, Div. 4 

cana upon condition that present permit be surrendered. MC-113204, Sub 5, 
Edward Johnson and Margaret Johnson, Extension—Whey Products, not to be 
printed, April 1, 1954, Div. 5. 


GRANTED 


MC-111069, Sub 4, Coldway Carriers, Inc., Extension—Downingtown, Pa., not to 
be printed, March 29, 1954, Div. 5. 

MC-84428, Sub I1, Chester "Jackson Extension—Rensselaer, N. Y., not to be 
printed, April 5, 1954, Div. 5. 


GRANTED IN PART 


MC-36791, Sub 1, Curtis J]. Rundle Extension—Cupola Patching Material, not 
to a? printed, March 22, 1954, Div. 5 


C-96489, Sub 11, Howard Bowen Extension—Four Counties, not to be printed, 
March 29, 1954, Div. 5. 


MC-52949, Sub 10, James A. Hannab, Inc., Extension—Wisconsin, not to be 
a. March 30, 1954, Div. 5 


MC-108825, Sub 4, Norman L. Lawson Extension—Long Island, not to be 
a April 2, 1954, iv. a 


MC-74846, Sub 28, Lewis G. Jobnson Extension—Fertilizer, not to be printed, 
April 6, 1954, Div. 5 


MC-89238, Sub 7, Eldon D. Ayres Extension—Petroleum Products, not to be 
—_, , oes 8, 1954, Div. 5. 


824, Sub i2, Aalco Express Co. Extension—Cement, not to be printed, 
April « 9, 1954, Div. 5 


MC-92983, Sub 57, Eldon Miller, Inc., Extension—Sulpburic Acid, not to be 
—-: r} ril 12, 1954, Div. 5. 


110045, Sub. 3, Frank Marcello Extension—Berrysburg, not to be printed, 
April” 5, 1954, Div. 5. 


DENIED FOR FAILURE OF PROOF 


MC-96098, Sub 15, H. H. Follmer Contract Hauling, Inc., Extension—Lock 
Haven, Pa., not to be printed, March 12, 1954, Div. 5. 

MC-9321, Sub 6, F. G. Cookman Extension—Dyersville, Iowa, not to be printed, 
March 19, 1954, Div. 5. ; 

MC-49338, Sub 2, Simon S. Wilchyk and Beulah Wilcbyk Extension—T bree 
States, not to be printed, March 19, 1954, Div. 5. 

MC-16522, Sub 2, H. P. Jorgensen Extension—Carter Lake, Iowa, not to be 
printed, March ae. 1954, Div. 5. 

MC-22300, Sub 2, Smith Trading Co., Inc., Extension—Three Utah Counties, 
not to be rinted, March 22, 1954, Div. 5. 

MC-83930, Sub 1, Thomas P. Glaze Extension—Garbage Disposals, not to be 
printed, March 23, 1954, Div. 5. 

MC-85445, Sub 1, Lee Walker Extension—Interstate Certificate, not to be printed, 
March 26, 1954, Div. 5. 
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MC-106943, Sub 41, Eastern Motor Express, Inc., Extension—New Jersey Coun- 
ties, not to be ‘printed, March 29, 1954, Div. 5. 
MC-21779, Sub 3, Joseph P. Graham, Jr., Extension—Dayton, not to be printed, 
April 2, 1954, Div. 5. 
MC-2229, Sub 50, Red Ball Motor Frt. Inc., Extension—Karnack, Tex., not to 
be a April 6, 1954, Div. 5. 
MC-108375, Sub 1, LeRoy L. Wade & Son, Inc., Extension—Heavy Hauling— 
25 States, not to be printed, April 6, 1954, Div. 5. 
MC-2202, Sub 104, Roadway Express, ‘Inc., Extension—Atomic Energy Installa- 
tion, Pike County, Ohio, not to be printed, April 7, 1954, Div. 5. 
MC-2989, Sub 19, Days Transfer, Inc., Extension—Michigan, not to be printed, 
April 7, 1954, Div. 5. 
MC-93925, Sub 1, Emery J]. La Coursiere Extension—Heavy Hauling, not to be 
a. ae 9, 1954, Div. $ er 
9092, Sub 1, Robert C. Kincaid Extension—Ocean County, not to be 
.; April 9, 1954, iv 5. 


MC-44055, Sub 38, Bos Truck Lines, Inc., Extension—Bulldozers, not to be 
printed, April 13, 1954, Div. 5. 


24.1. Alternate Routes 
Alternate route denied because of ability which applicant —_ acquire to 


change the character of its service. MC-14421, Sub 11, Chicago D ue Motor 
Transportation Co. Extension—Alt. Rt., not to be printed, April 7 1954, Div. 5. 


27. Transfer 
Transfer of permit approved. FD 18377, Russell v. Warner and George H. 


Tamble, Permit Transfer, not to be printed, April 12, 1954, Div. 4. 


29. Abandonment 
AUTHORIZED 


8.19 miles. FD 18366, Norfolk Southern Ry. Co. Abandonment, not to be printed, 
March 23, 1954, Div. 4 


6.165 miles. FD 18379, Waterville Ry. Co. Abandonment, not to be printed, 
March 23, 1954, Div. 4. 

14.6 miles. FD 18406, Red River & Gulf R. Abandonment, not to be printed, 
March 23, 1954, Div. 4. 

8.16 miles. FD 18370, Chicago, Burlington & Quincy R. Co. Abandonment, 
not to be printed, March 25, 1954, Div. 4. 


2.013 miles. FD 18444, Alton & Southern R. Abandonment, not to be printed, 
March 26, 1954, Div. 4 


13.7 miles. FD ses, Seaboard Air Line R. Co. Abandonment, not to be printed, 
April 7, 1954 Div. 


2.599 miles. FD 18292, Western Maryland Ry. Co. Abandonment, not to be 
pene April 8, 1954, Div. 4 


4 miles. FD 18471, ‘Jacksonville Northwestern Ry. Co., Abandonment of 
Operation, not to be printed, April 16, 1954, Div. 4. 


30. Finances 
34. Purpose 


EQUIPMENT TRUST CERTIFICATES AUTHORIZED 


FD 18462, Texas & Pacific Ry. Co. Equipment Trust Certificates, not to be 
printed, April 5, 1954, Div. 4. Net Interest Cost—2.23%. 

FD 18457, Illinois Central R. Co. Equipment Trust Certificates, not to be printed, 
April 6, 1954, Div. 4. Net Interest Cost—2.59%. 
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FD 18456, Central R. Co. of New Jersey Equipment Trust Certificates, not to be 
printed, April 7, 1954, Div. 4. Net Interest Cost—3.24%. 


NOTES AUTHORIZED 


FD 18448, Union Ry. Co. Note, not to be printed, March 23, 1954, Div. 4. 
— 


18451, Donora Southern R. Co. Note, not to be printed, March 23, 1954, 
Div. 4. To refund, rehabilitate plant and replenish working capita 
FD 18464, Durbam & Southern Ry. Co. Note, not to be printed, April 9, 1954, 
Div. 4. Equipment financing. 


BONDS AUTHORIZED 


FD 14892, Chicago & Eastern Illinois R. Co. Bonds, not to be printed, April 5, 
1954, Div. 4. To secure short term notes. 


40. Operations 
42. Equipment 


Time extended for compliance with requirement for brake equipment, on condi- 
tion. No. 13528, Investigation of Power Brakes and teeny x” “3 Operating Power 
mn aa. Chicago and North Western Ry. Co., ........ i % , March 24, 
| ; 

Petitioners permitted to continue operations of two-arm and three-arm lower 
quadrant semaphore signals with their present aspects, and time extended for com- 
pliance with regulation requiring change in one-arm lower quadrant semaphore 
approach signals. Ex Parte No. 171, Rules, Standards and Instruction for Installa- 
tion, Inspection Maintenance and Repair of Automatic Block Signal Systems, Inter- 
locking, Traffic Control Systems, Automatic Train Stop, Train Control, and Cab 
Signal Systems, and other Similar Appliances, Methods ’ and Systems. Southern 
Pacific ome Bi — and New Orleans Railroad Coban, io, > 
April 12, 1954, Div. 3. 


60. Charges 
61. Rate Making 


Agreement approved upon conditions. Sec. 5a, App. 4. Independent Movers & 
Warehousemen’s Asso.—Agreement, Ay ot Oe , April 9, 1954, Div. 2 


64. Rate Structure 


Fourth Section relief granted except where the rates on liquid asphalt and road 
oil would - less than 7 mills per ton-mile on the loaded movement. J & S No. 
on Anes lt—Midcontinent Territory to Midwest, i oa , March 25, 

iV 

eed ‘Section relief with respect to fertilizer compounds from the South to 
Western Trunkline and Southwestern Territories denied where the earn ~% result- 
ing from the proposed rates are relatively low because of the propo carload 
minimum and where there is no conclusive showing that the circumstances and con- 
ditions surrounding the sale and transportation of fertilizers to the more distant 
points are sufficiently different from those at the intermediate points to warrant 
the more favorable treatment with res ee to the carload minimum as proposed. 
F. S. A. 27092, Fertilizer Compounds from the South to Western Trunkline and 
Southwestern T erritories, s Mh Wah. saseacsig » March 30, 1954, Div. 2. 
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65. Rate Level 


On reconsideration, rate on ammoniating and nitrogen fertilizer solutions, in 
tank-car loads, held not unreasonable. No. 30928, Ellis Chemical Co. v. Baltimore 
& Obio R.C ad , April 5, 1954, Commission. 

Held, acceptance by Railroad agent of confirmation of routing by rubber stamp 
was justified and complainants were bound thereby as definitely as if the endorse- 
ment had been in writing. No. 31346, Isaac Kallish, Morris Kallish, and (wen 
Kallish, Trading as I. Ka ish and Sons Vv. Bangor & Aroostook R. _ eee § of of 

, April 6, 1954, Div. 3 

While AR 5 td is not conclusively established where a rate in one direc- 
tion exceeds that on like traffic in the reverse direction, a finding of unreasonable- 
ness is warranted unless it is convincingly shown that the use of the lower rate 
as a measure of reasonableness is not warranted, citing Zenith Dredge Co. v. Northern 
Pac. Ry. Co., 268 1. C. C. 59. No. 31222, Central Metal Corp. v. Atchison, Topeka 
& Santa Fe Ry. ae Soy ee , April 7, 1954, Div. 2. 

Assailed rates on cedar logs, in carloads, found not shown unjust, unreasonable 
or unduly prejudicial. No. 31285, Lane Co., Inc. v. Tennessee Central Ry. Co., 

5 eee , April 7, 1954, Div. 2. 

Comparison of assailed rate on soybean meal, in carloads, with one other rate 
is no indication that the former is unreasonable, for it may well be that the latter 
rate is below a maximum reasonable level instead of the assailed rate being un- 
reasonably “ € No. 31126, Cargill, Inc. v. Chicago, Milwaukee, St. Paul & Pacific 
R. Co a oe , March 11, 1954, Div. 3. 

Where Ae oo rate on salt embraced a 9% increase instead of an 8% increase 
subsequently found to be reasonable by the Commission, and where defendants 
delayed republication of the rate so as to reflect the smaller increase for 14 months, 
held, while defendants deserve reprimand for failure to comply promptly with 
Commission order establishing 8% increase, that fact alone is inadequate support 
for a finding of unreasonableness. From the evidence before Commission it is clear 
that the total charges collected did not exceed the maximum of reasonableness. 
No. 31198, Armour and Co. v. Atchison, Topeka & Santa Fe Ry. Co : 

March 19, 1954, Div. 2. 

Proposed rail rate on unmanufactured tobacco, in bulk in wooden crates or 
boxes held lower than necessary to meet competition over rail-water-truck route; 
would result in needless sacrifice of carrier revenue, and would fail to bear its just 
proportion of total transportation burden in maintaining a transportation system 
in conformity with national transportation policy. I & S 6149, Tobacco—Lancaster, 
Pa. to Selma, Ala., Yo eee » March 22, 1954, Div. 2. 

Rates on Clay or Shale cinders, in carloads, held, not shown unreasonable on 
basis of rate comparisons. No. 30774, Federal Cement Tile Co. v. Baltimore & Obio 
a, 2° ee .. <a Se , March 24, 1954, Div. 3 

Any-quantity rates on bird gravel replacing carload rates held not shown un- 
reasonable. No. 31062, Hartz Mountain Products v. American-Hawaiian Steamship 

2 & , March 24, 1954, Div. 3. 

” Assailed rates on certain manufactured iron and steel articles, in carloads, held 
not shown inapplicable or unreasonable. No. 31162, Allis-Chalmers Manufacturing 
Co. v. Chicago & North Western Ry. Co <4 a March 24, 1954, Div. 3. 

Assailed rates on portable wooden houses to certain destinations held unreason- 
able to extent they exceed 27.5 per cent of the first class rates as prescribed for 
interim and final application, respectively, in Class Rate Investigation, 1939 281 
I. C. C, 213, plus increases in the rates as authorized, minimum 30,000 pounds in the 
past and 24,000 pounds for the future, subject to rule 34 of the classification. No. 
31209, Southern Mill & ri 2 84 Bae 3 v. Atchison, Topeka & Santa Fe Ry. Co., 

1. cs March 24. ra No. 30957, National Homes Corp. v. 


G. 3. 
Abilene & Southern PNAS ediin yi. March 22, 1954, Div 
Rate on waste copper slag, a commercial value for further extraction of 
metal, in carloads, held not s (own unreasonable. Mere reduction in rate after the 
shipments moved does not constitute proof that it was unreasonable. No. 31260, 
_s Industries, Inc. v. Cooper Range R. Co., << ,» March 24, 1954, 
m. 3. 
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Delay in the publication of a rate, standing alone, does not constitute justifica- 
og for Seog 5S of unreasonableness, citing /mperial Tobacco Co. v. Director General, 
No. 31276, Thatcher Glass Manufacturing Co., Inc. v. Chicago, 

Trodinaton & Quincy R. Co., 1. <<. , March 24, 1954, Div. 3. 

For comparative purposes on heavy loading commodities moved. long distances, 
car-mile earnings are more helpful than ton-mile earnings. 

While the subsequent estaltldhenent of a lower rate creates no presumption of 
the unreasonableness of pre-existing rates, that fact is entitled to consideration, 
along with other evidence, in determining whether the assailed rate was unreason- 
able, citing Maywood Chemical Works v. Chicago & E. R. Co., 245 1. C. C. 4172. 
No. 31281, North American Aviation, Inc. v. Atchison, Topeka & Santa Fe Ry. Co., 

uC. » March 24, 1954, Div. 3, 

Po on scrap iron and steel for remelting purposes only, in carloads, found 
unreasonable to extent they exceed rates constructed on the basis of 70 percent of 
the basic scale of rates on iron oo steel articles prescribed for official territory in 
Iron and Steel Articles, 155 I. C. 517. No. 31298, Farrell Cheek Steel Co. v. 
New York Central R. Co. I. c = March 24, 1953, Div. 3. 

Protested charge for ‘the handling of calcium ammonium nitrate at Savannah 
terminal held just and reasonable and otherwise lawful. J & S 6134, Handlin 
Charges, Calcium Ammonium Nitrate at Savannab, Ga., ........ GG. , Marc 
24, 1954, Div. 3. 

Rates on liquid asphalt and other low-grade oils in tank car loads, and rules 
and practices affecting such rates found not unjust, unreasonable, or otherwise un- 
lawful. No. 31232, — from Montana and W yoming to Midwest, Toe Ge 

March 25, 1954, D wm 

Joint one-factor euhes on liquified petroleum gas, in tank-car loads, held ap- 
plicable, but in violation of the aggregate-of-intermediates provision of section 4 of 
the Act, and unjust and unreasonable in those instances in which, and to the extent 
that, the aggregates of the intermediate rates over the routes were less, each factor 
of said a regate being subjected to the authorized general increases. No. 31095, 
are yaa Chamber of Commerce v. Chesapeake & Ohio R. Co., 

, March 31, 1954, Div. 2. 


65.1. Demurrage Charges 


Held, demurrage charges not unreasonable where tariff clearly provided that in 
the absence of evidence of the lease on the bill of lading or shipping, order, such 
evidence must be painted or stenciled on the car, and neither condition was met. 
No. 31265, Farm Fertilizers v. Union Pacific R. Co., a: Se Ge. , March 23, 
1954, Div. 2. 

Demurrage charges held unreasonable to extent they exceeded track storage 
charges where cars were refused acceptance in interchange at the international 
boundary between Mexico and the United States by the National Railways of 
Mexico. No. 31283, Continental Mexican Rubber Co. v. Texas & New Orleans 
i 2 eee Sof eae , April 5, 1954, Div. 2. 

Where proximate cause of car detention was not constructive placement of cars, 
but the volume of the inbound movement and the day-to-day requirements of the 
construction project, which either prevented unloading on a current basis or made 
it preferable to use elsewhere the labor force which might have been assigned to 
unloading, held, relief from demurrage charges not justified. 

There is no duty on the carrier to maintain a schedule of car movements which 
precisely preserves the spacing of cars as originated. Transportation with reason- 
able dispatch, not rigid adherence to such time sequences, is measure of carriers’ 
obligation. 

The bunching rule pe that it is unreasonable for a carrier to deprive 
a consignee of the full benefits of authorized free time for unloading by delivering 
in a_bunch cars that originated on different days. 

The seg of the weather-interference rule is to guarantee to a consignee the 
amount of time which the tariff contemplates he should have in situations 
where adverse weather conditions interrupt the unloading operations. The allow- 
ance in such cases is made only when the weather interference occurs during the: 
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prescribed free time. Under the flood rule, the detention directly chargeable to the 

ood, earthquake, hurricane, or tornado is eliminated whether or not the condition 
arises during the free time. No. 31251, Del E. Webb Construction Co. v. Panbandle 
& Santa Fe Ry. Co., ........ 2 gee , April 7, 1954, Div. 2. 


67. Tariffs 


Where rate is stated in tariff in cents per 100 pounds and an authorized general 
increase is stated in cents per net ton, it is essential in the absence of further direc- 
tion, to determine first the rate or charge as found in the applicable tariff apart 
from the rules contained in the composite tariffs, and the form of the rate should 
be maintained in ascertaining the increases to be applied. In so doing, no eae 
or conflict in this respect results in the increased rates as published. No. 31304, 
Alloy Steel & Metals Co. v. Atchison, Topeka & Santa Fe Ry. Co., jj 
ate: , March 23, 1954, Div. 2 

Rates charged on mixed carload of insulating material, magnesia and infusorial 
earth and asbestos combined and one carload of infusorial earth and asbestos com- 
bined held applicable. No. 31241, Marine Engineering & Supply Co. v. Elgin, Joliet 
& Eastern Ry. Co. ........ e.g , March 25, 1954, Div. 2. 


68. Discrimination 


Practical difficulties faced by defendants in complying with an order under 
section 3 are no justification for continuing an undue prejudice, citing Northeast 
Kentucky Coal Bureau v. Chesapeake & Ohio Ry. Co., 206 1. C. C. 445 

Upon reconsideration, held that assailed rate on iron and steel beams, channels, 
and angles, in carloads, is and will be prejudicial, to Minnequa, Colo., and the 
complainant’s plant there located, and unduly preferential of Geneva, Utah, and 
competing manufacturers there located, to the extent that the rate from Minnequa 
exceeds or may exceed by more than 30 cents per 100 pounds, the average of the 
rates, minimum 80,000 pounds, on the same articles which are, or in the future may 
concurrently be maintained from Geneva to the 10 representative destinations in 
Pacific Coast territory used in prior report, subject to the same minimum weight 
from Minnequa as may concurrently apply in connection with the rates from 
Geneva. No. 30551, Colorado Fuel & Iron Corp. v. Almanor R. Co., 1 CG. 
ae March 22, 1954, Div. 2. 

The determination as to which industries are to be included within, and those 
to be excluded from, a given switching area rests primarily with the carrier itself, 
but in the exercise of its prerogatives in matters of this kind, the carrier must avoid 
unjust discrimination, undue prejudice, and other unlawfulness. Subject to these 
limitations, carriers are empowered to fix the boundaries marking a particular switch- 
ing area, citing Los Angeles Switching Case, 234 U. S. 294, 313. In instant case, held, 
failure to include complainant’s plant within switching district held not shown un- 
reasonable or otherwise unlawful. No. 31137, Standard Lime & Stone Co. v. Southern 
FP; Cay cscanss ot ee , March 22, 1954, Div. 2. 


69. Collection 


Where, with respect to certain claims for reparation complainant did not intro- 
duce the original paid freight bills, but no interests adverse to the complainant have 
asserted any claims, held, in view of convincing testimony that complainant’s in- 
variable custom for many years was to bear the freight charges on all of its shipments 
of scrap iron, regardless of who paid the charges in the first instance, reparation is 
due. No. 30686, Newport News Shipbuilding & Dry Dock Co. v. Chesapeake & 
Obio Ry. Co., ........ 4, eae » March 25, 165 


4, Div. 2. 
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80. Unification 
81. Types Permissible 


Where applicants withhold essential information necessary to a proper deter- 
mination of the application under Section 212 (b) a serious question is raised with 
respect to transferee’s fitness within the meaning of the transfer rules. MC-FC-54495, 
se Transfer Co—Purchase—Dail B. Ford, ........ ) he es , March 17, 1954, 

iv 

While it is the duty of Commission to consider the interests of existing carriers, 
authority to inaugurate a specialized and more efficient service should not be with- 
held where, as here, such service is not provided by existing carrier’s and there is no 
showing that they are e uipped or willing to et og the specialized service in the 
future. MC-F-5368, Rf. Acheson—Control; Black Ball Freight Service—Control; 
Black Ball ay Inc—Purchase—Puget Sound Navigation Co., M. C. C. 
neh March 24, 1954, Div. 4 

Where transactions were consummated in violation of Section 5, but are other- 
wise consistent with public interest, approved. MC-F-5129, C. E. Houff—Control; 
Houff Transfer, Inc. —Purchase—T he Inter Mont Express, Inc., not to be printed, 
April 12, 1954, Div. 4. 

Applicants held fit to control acquired properties where (1) Vendee has taken 
corrective action designed to reduce recurrence of safety violations to a minimum, 
and has evidenced desire to comply with safety rules and other requirements; and 
(2) where indictment against ea and controlling stockholder of vendee in con- 
nection with his signing a bill of lading in blank without wee, any cargo has 
been resolved in his favor. MC-F-4913, Elmer W. Sims—Control; Sims Motor 
in Dr 4 Lines, Inc—Purchase—Star Freight, ee _ a og, eS , April 13, 

iv. 4. 


82. Control or Affiliation 


Upon reconsideration, approved with conditions. MC-F-5310, I. M. Scheibe 
and I. B. Scheibe—Control,; onsolidated Forwarding Co., Inc——Control and Merger 
—Gallatin Truck Lines, Inc., not to be printed, March 23, 1954, Div. 4. 

On reconsideration, approved with conditions. MC-F-5001, W. Leo Murphy— 
Control; Gateway Transportation Co—Purchase—Scarpace Freight Lines, Inc., 
Ws ae, ae sss , April 5, 1954, Commission. 

Conditions in _ report modified. No. MC-F-5080, Harry D. Zabarsky— 
Control; St. Johnsbury Trucking Co—Purchase—Hinsch Transportation ee 
oe ah, ee , April 5, 1954, Commission. 

On reconsideration, approved. MC-F-4976, Jobn A. Garvey—Control; J. A. 
et Transportation—Purchase—Augustine a elson, M. C. CG. i 

iv 


APPROVED 


MC-F-5523, Frederick W. Wiersum—Control; Blodgett Uncrated Furniture 

Beek (Portion)—Furniture Express, Inc., not to be printed, March 25, 
iv 

MC-F-5373, E. and Letta C. Penley—Control; Yellow Coach Corp.—Pur- 
chase—T. M. Ceodtwoie not to be printed, March 26, 1954, Div. 4. 

MC-F-5492, Central Public Utility Cor p—Control; ‘Carolina Coach Co.—Pur- 
chase (Portion)—Seashore Transportation > First Citizens Bank & Trust Co— 
Control; Seashore Transportation Co wa ns: He (Portion)—Carolina Coach Co., 
not to be printed, March 26, 1954, Div. 4. 

MC-F-5581, Blanche E. Takin—Purchase—Takin Bros. Transfer & Storage— 
Control—Takin Bros. Freight Line, Inc., not to be printed, April 2, 1954, Div. 4. 

MC-F-5607, Robert ]. Babcock—Control—Move-Way Vans, Inc., not to be 
printed, April 5, 1954, Div. 4. 

MC-F-5619, Mrs. Bula Pearl Bowman—Control; Texas, New Mexico and Ohkla- 
homa Coaches, Inc—Purchase (Portion) —Raymond Emery Baygent, not to be 
printed, April 5, 1954, Div. 4. 
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MC-F-5639, The West Penn Electric Co—Control; The Potomac Edison Co— 
Control—W bite Star Lines, Inc., not to be printed, April 9, 1954, Div. 4. 

MC-F-5439, H. E. and C. B. LeFevre—Control; B & L Motor Freight, Inc— 
Purchase (Portion)—Marion Kidwell, not to be printed, April 15, 1954, Div. 4. 


83. Acquisition or Merger 


Acquisition of line of railroad approved. F. D. 18410, Beech Mountain R. Co. 
Acquisition and Operation, not to be printed, March 23, 1954, Div. 4. ; 

On reconsideration, approved with conditions. MC-F-5358, Transcontinental 
Bus System—Purchase (Portion)—Missouri Transit Co., ........ ey, eee , March 
26, 1954, Div. 4. 

On reconsideration, approved. MC-F-5256, Elmer C. 

Service Transport Co.—Purchase (Portion)—F. E. Kerr Co., ........ M. C. C. 
April 9, 1954, Div. 4. 


APPROVED 


MC-F-5582, W. Leo and Eugene W. Murphy—Control; Gateway Transportation 
oY eee Cities—Winona Motor Express, Inc., not to be printed, April 
a 4, Div. 4. 

MC-F-5637, Allied Van Lines, Inc-—Purchase—Thorn’s Transfer, Inc., not to be 
printed, April 5, 1954, Div. 4. 

MC-F-5387, Darrell M. Dome—Control; The Victor Transit Corp—Purchase— 
Howard Stablheber, not to be printed, April 9, 1954, Div. 4. 

MC-F-5616, E. L. LaSalle—Control; LaSalle Trucking Co.—Purchase—Ed 
Roberts (George Gardner, Trustee), not to be printed, April 9, 1954, Div. 4. 

MC-F-5618, Robert White, Jr—Control; Commercial Transport, Inc—Purchase 
—Commercial Tank Lines, Inc., not to be printed, April 9, 1954, Div. 4. 


84. Lease or Operating Contract 


Lease approved, but limited to a one year period. MC-F-5540, Joseph F. Wenzel 
er (Portion)—Jefferson Transportation Co., not to be printed, March 23, 1984 
iv. 4. 

Acquisition of trackage rights approved, and certificate issued authorizing inter- 
state operations over existing track. FD 18347, New York, New Haven & Hartford 
R. Co. Operation, Etc., not to be printed, March 23, 1954, Div. 4. 

Acquisition of trackage rights sapeuane. FD 18430, Chesapeake & Obio Ry. Co. 
Trackage Rights, not to be printed, April 5, 1954, Div. 4. 

Extension of trackage rights agreement approved. FD 18452, Minneapolis, St. 
Ag & Sault Ste. Marie R. Co. Trackage Rights, not to be printed, April 12, 1954, 

iv. 4. 


85. Dormant Franchises 


Where no actual operations were conducted for several years prior to hearing, 
dormancy found despite contention of transferor that he had held himself out to 
render service. MC-FC-54495, Rocket Transfer Co—Purchase—Dail B. Ford, ........ 
A , March 17, 1954, Div. 5. 





Recent Court Decisions 
By Warren H. Waener, Editor 


Authority of Commission to issue special regulations covering claims of damage to 
shell eggs—authority of Attorney General to ‘‘confess error.” 


Utah Poultry & Farmers Cooperative v. United States, et al. (No. C-8-53) 


On March 10, 1954, a three-judge Court for the District of Utah, 
Central Division, (one judge dissenting) declined to enjoin an order of 
the Commission approving special regulations of the railroads covering 
claims of damage to shell eggs. 

Quoting from the opinion of the Court: 


The Complaint seeks to have the Interstate Commerce Com- 
mission order of February 4, 1952, approving special regulations of 
rail carriers covering claims of damage to shell eggs, set aside, an- 
nulled and enjoined... . 

It is admitted that this court has jurisdiction to hear and de- 
cide as to the lawfulness of the Commission action and its order. 
The questions of lawfulness here involved relate only to the Com- 
mission orders and not to the tariff filed after the orders became 
effective, which would be a different proceeding before the Com- 
mission and the court.’ 

The statutory defendant, the United States of America, claims 
in its answer that the Secretary of the Army represented the 
United States as a shipper in the proceedings before the Commis- 
sion, and, in furtherance of its assault upon the Commission order, 
admitted all of the allegations of the complaint. At the hearing 
the Justice Department lawyer stated that the United States ‘‘con- 
fessed error.’’ 

The claims of departments of government other than the Inter- 
state Commerce Commission are entitled to no more weight and 
consideration than are the same claims in the complaint of the 
private parties. The Attorney General does not have authority to 
‘*econfess error’’ and thereby to dispose of this action. 

The Interstate Commerce Commission is vested with the only 
legal authority to administer the Interstate Commerce Act. It has 
exclusive authority in this field. Neither the Department of Agri- 


8 The Tariff was filed August 7, 1952, after the entry of the order herein 
of February 4, 1952, and after its effective date of July 1, 1952. It was filed 
after the last petition for reconsideration on April 20, 1952, and after final 
termination of the proceedings before the Commission, and therefore, is not 
a part of the Commission record herein. If considered by any court it would 
be by a regularly constituted district court in an action against a carrier, 
based upon that tariff. Consideration of that tariff in this action would be 
beyond the jurisdiction of this statutory three judge court which is limited 
to enforce, enjoin, set aside, annul, or suspend “any order of the Interstate 
Commerce Commission.” 


—791— 





I. C. C. PRACTITIONERS’ JOURNAL 





culture, Department of the Army, or the Department of Justice 
(or all of them) has any authority superior to the Commission to 
decide for the government the questions raised by this action. 

The proceeding before the Interstate Commerce Commission 
was instituted on the Commission’s own motion, .. . 

The report of February 4, 1952, discontinued the original pro- 
ceeding and required the suspended schedules to be cancelled with- 
out prejudice to the filing of new schedules in conformity with the 
findings therein, viz., that tolerances of 3 percent on eggs packed 
at the rail point of origin, and 5 percent on those packed at points 
other than rail points of origin, would be reasonable. Railroad 
respondents filed schedules, as permitted by the Commission report, 
effective on and since August 7, 1952. 

The complaint alleges that respondents’ schedules, which be- 
came effective August 7, 1952, purport to free railroads from all 
liability for loss of eleven eggs per case on shipments repacked at 
origin, or 18 per case on shipments not repacked at origin, or 4 
per case on government inspected cases, and therefore violate the 
provisions of Section 20(11) of the Act. The complaint, further 
alleges that ‘‘in approving and accepting the tariff,’’ the Commis- 
sion failed or refused to enforce and observe provisions of the Act. 
And the complaint alleges that the decision of the Commission is 
unlawful, on the grounds (a) that findings of fact are unsupported 
by substantial evidence, and contrary to record evidence, (b) that 
conclusions of law are not supported by findings of fact, and (c) 
that conclusions are based upon fact findings wholly irrelevant and 
immaterial to any issue, and that the decision lends color of 
authority for legality of tariff provisions in effect, which are un- 
lawful and in violation of Section 20(11) of the Interstate Com- 
merce Act. 

Intervening complaint of the Secretary of Agriculture, claims 
as the only Commission error, that the carrier damage tolerance 
rules, approved by the Commission, are attempts to limit common 
carrier liability and, as such, are void as a matter of law under 
Section 20(11) of the Interstate Commerce Act, that there is no 
factual basis of record to support the tolerance percent approved, 
and that, if the damage tolerance rules are valid, approval thereof 
for nationwide application is unsupported by substantial evidence 
or adequate findings. 

The Commission was confronted:here with complex and diffi- 
cult questions, of great importance to railroad transportation over 
the nation. Claims by shippers against carriers for damage to 
shell eggs had increased greatly. Claims throughout the country 
increased from about $110,000.00 in 1941 to an all time peak of 
$2,338,462.00 in 1947. Claim payments in the latter year were 
relatively greater for damage to eggs than to any other commodity. 
The shell egg carload traffic originated in 1947 was only 0.072 per- 
cent of all carload traffic, while the claim payments for damage to 
eggs was 1.91 percent of all claim payments... . 
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Where such an immense volume of traffic, running into thou- 
sands of cars and millions of cases of eggs, (284 I. C. C. 377, 386), 
and such tremendous freight charges and damage claim payments, 
running into millions of dollars, (284 I. C. C. 377, 387), are in- 
volved, the economic stability of carriers and the maintenance of 
an adequate national system of railroads, were substantially affect- 
ed. It is the exclusive responsibility of the Commission, under the 
National Transportation Policy to foster sound economic conditions 
in transportation and among carriers ‘‘to the end of developing, 
coordinating, and preserving a national transportation system by 
water, highway, and rail, as well as other means, adequate to meet 
the needs of commerce of the United States, of the Postal Service, 
and of the national defense.’’ 

Many interests are here concerned including farmers, con- 
sumers, the national defense. They and all other elements in our 
economy are deeply interested in the maintenance of an adequate 
national transportation system. 

Anything endangering the efficient operation of railroads in- 
evitably will be injurious to us all. ... 

Rate increases were not the remedy. That would have im- 
posed a greater cost upon shippers throughout the nation than the 
present regulation. That would have been more unjust for it would 
penalize some shippers for the benefit of others. That would not 
have benefited the shippers of eggs. That would tend to cause the 
railroads to lose all of the business... . 

One suggestion is that Congress enact remedial legislation. 
This would seem to be undesirable and impracticable for a number 
of reasons. There are important considerations which seem to re- 
quire the retention of the provisions of Section 20(11) in the Act. 
No one has suggested that it be repealed in its entirety. The pro- 
vision has proved to be a beneficent one. Congress has developed 
a policy for solving these problems by reliance upon the expertness 
and experience of the Commission rather than upon the saving 
clauses enacted by itself to take care of the cases as they arise. 
History has shown us that it is better to develop a rule by the 
common law method of deciding the cases as they arise and thus 
carving the principle out by the light of experience. Particularly 
is this true where as here the matter is one calling for the judgment 
of an administrative body of experts to pass upon issues of fact. 
If it is bad policy for the Commission to limit carrier liability 
a fortiori it is bad policy for the legislature to do so. The courts 
will draw the line when the suggested horrible, atrocious or mon- 
strous situations shall arise from any claimed abuse of administra- 
tive discretion. ... 

Settled administrative construction, long standing approval 
by the Interstate Commerce Commission of tolerance rules, and 
compliance in practice, in connection with damage claims incidental 
to the transportation of shell eggs are entitled to great weight. ... 
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The contemporary construction of an act is entitled to great 
weight in its interpretation. The provision in question, viz., Sec- 
tion 20(11) was interpreted in a proceeding by the Commission in 
1915. Upon the urging of interested parties a hearing was held 
and the Commission interpreted the newly enacted Cummins 
Amendment. [In re The Cummins Amendment—33 I. C. C. 682 
(1915) }. 

Railroads, Chambers of Commerce, merchants and traffic as- 
sociations, and shippers participated in the proceeding. After 
carefully considering numerous suggested proposals and interpre- 
tations, the report stated its construction of the Amendment, which 
is deemed pertinent to questions here raised, and is quoted. At 
page 691-692, it is stated: 


**It seems clear that these provisions are, in common with the 
other matters governed by the amendment, confined to in- 
stances of loss, damage, or injury caused by the carriers. * * * 
In the interest of thorough understandings and to avoid con- 
troversies it is very desirable that these rules be uniform for 
all the carriers of the country.’’ At page 695 it is stated: 
‘‘There is, however, no inhibition as to the limitation of the 
liability of a carrier for losses not caused by it or a succeeding 
carrier to which the property may be delivered. * * * From 
this it follows that under the amendment a contract or a tariff 
may lawfully limit to a reasonable maximum the liability of a 
earrier for losses which it does not cause. * * *’’ (P. 596). 
‘*The liability provided by the rates so established by the Com- 

* mission is applicable no less to instances of loss or damage 
chargeable to the negligence of the carrier than to those occa- 
sioned by causes beyond the carrier’s control.’’ .. . 


Power has been granted the Interstate Commerce Commission 
by Congress in the broadest possible terms to decide the matters 
in this transportation controversy. 

The Act requires railroads to publish tariff schedules, includ- 
ing ‘‘any rules or regulations which in any wise change, affect, 
or determine any part or the aggregate of such aforesaid rates, 
fares, and charges, or the value of the service rendered.’’ 

The Act also authorizes the Commission, after hearing and 
determination that any ‘‘regulation,’’ among other provisions, ‘‘is 
or will be unjust or unreasonable * * * or otherwise in violation 
of any provisions of this chapter,’’ to ‘‘determine and prescribe 
** * what * * * regulation * * * will be just, fair and reasonable, 
to be thereafter followed.’’ 

The method of removing from a damage claim filed on shell 
eggs that portion of the damage for which the railroads are not 
responsible is a practice over which the Interstate Commerce Com- 
mission is given jurisdiction in broad language. 

The restraint imposed upon the carriers and the Commission 
by Section 20(11) of the Act is not broad, but is in terms narrowly 
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limited. That section refers to carrier liability for any loss, dam- 
age or injury, ‘‘caused by it.’’ Neither the Act nor the common 
law makes the carrier liable for damage which it does not cause. 
A statute which purported to do so would present serious consti- 
tutional questions. The liability which the carriers and the Com- 
mission are forbidden by Section 20(11) to limit is a liability for 
damage caused by the carrier. 

Hence, on the one hand power is granted the carriers and 
Commission in the broadest terms, while on the other hand the re- 
straint upon their power is couched in carefully restricted lan- 
guage.... 

The Interstate Commerce Commission does not base its ap- 
proval of the tolerance rule, in whole or in part, upon any kind of 
limitation of carrier liability, but on the contrary, bases that ap- 
proval upon a finding of fact that the regulations ‘‘are directed 
against losses due to the inherent nature of shell eggs rather than 
against losses caused by the carrier. These regulations merely 
establish a means to determine the amount of damage existing at 
the time the shipment is received by the carrier, and the amount 
of damage resulting . . . during transportation solely because of 
the inherent nature of the shipment.’’ [284 I. C. C. 377, 383].... 

The question before us is whether these carrier regulations 
which seek to avoid liability for loss not caused by them are reason- 
able. To determine the reasonableness of such a regulation re- 
quires the experience and knowledge of transportation conditions 
possessed by the Commission... . 

The Interstate Commerce Commission and the carriers con- 
tend that there is a certain minimum amount of damage in every 
erate of eggs when it is delivered to the carrier. The Commission 
has made its findings of fact as to what that minimum damage is. 
The evidence supports those findings. Indeed, the findings are 
corroborated by United States Department of Agriculture and War 
Department practices in grading shell eggs. And, much of the 
evidence comes from Department of Agriculture witnesses them- 
selves, examined by their own attorney. 

The Commission problem herein was to decide the extremely 
complex questions posed by the rail regulations, seeking to avoid 
damage liability relating to shell eggs, which was inherent with that 
fragile commodity and that part of the damage which is not due 
to carrier action or negligence. ... 

The crux of this lawsuit is the Commission holding that the 
regulations as to tolerance are not limitations of carrier liability, 
but are tariff rules designed to relieve carriers from paying damage 
claims which are not attributable to their negligence or other 
fault. 

This is a question of fact relating to the application of the 
provisions of the Act, which legally can be decided only by the 
Commission and when so decided with substantial support of record 
evidence will not be disturbed by the courts... . 
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In the present case, no shipper is compelled to accept the 3 
percent and 5 percent tolerances approved by the Commission and 
published in the tariff. The shippers are afforded an opportunity 
to have the exact amount of point of origin damage determined 
and used. The regulations afford the shipper an opportunity of 
presenting an inspection certificate of federal or state inspection 
agencies showing the extent of the physical damage to the eggs 
determined at the rail point of origin of the shipment immediately 
prior to tender for rail transportation. To the damage shown in 
such certificates would be added 1 percent for further damage in 
transit due to the inherent nature of the eggs, and the total thus 
computed would be deducted from the claim against the railroad for 
damages found to exist at destination for which the railroad might 
be liable. ... 

The method, approved by the Commission, of removing from 
a damage claim filed on shell eggs that portion of the damage for 
which the railroads are not responsible does not limit carrier 
liability in violation of Section 20(11) of the Act. 

The broad grant of power to the Commission should not be 
cut down. 

The language ‘‘caused by it’’ should not be dropped out of 
Section 20(11), in reference to the liability of a carrier which may 
not be limited for loss, damage or injury. 

The Commission found the fact that the tolerances do not in- 
clude damage caused by the carriers. 

That finding is supported by substantial evidence. 

And, the Court is bound by that finding under the authorities. 

The regulation here involved is fair and reasonable. 

The regulation constitutes a part of the whole problem of the 
rate structure, which requires the expert experience and judgment 
of the Commission. 

The tariff in this case is not a limitation of liability; it is no 
more than a factual determination of damage to eggs which is not 
caused by the carrier. 





“ec 


Quoting from the dissenting opinion of Judge Knous: 


The plaintiff, the Secretary of Agriculture and others oppos- 
ing the tariff allege that the damage tolerance rules approved by 
the Commission are attempts to limit common carrier liability and 
are, therefore, null and void as a matter of law because they are 
contrary to the provisions of section 20(11), and ask this court to 
hold unlawful and set aside the Commission’s report, and to direct 
the Commission to reject and to strike from its tariff files the dam- 
age tolerance rules approved by its report.... 

The position of the Railroad and the I. C. C. is plausible and 
practical, but I am unable to arrive at a conclusion that the tariff 
is not a limitation on their liability to shippers of eggs. Eggs are 
not inherently perishable. Checked and cracked eggs, when prop- 
erly handled, can be shipped interstate without further damage 
and can be sold to consumers. External force must be applied to 
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such eggs, as well as to perfect eggs, before they are damaged to 
the extent that they become unmarketable or claims made for 
damage. 

The order does not authorize or approve a regulation which 
states that the presence of five per cent (5%) or less of damaged 
eggs is not evidence by itself of negligence, or that unless negli- 
gence is proved by the shipper, he cannot recover for five percent 
(5%) of his damages. The tariff provides that when damage ex- 
ceeds five percent (5%), claims shall be allowed for all damage in 
excess of five percent (5%), if investigation develops carrier 
liability. In all damage claims a shipper may recover only his loss 
less the tolerances provided for. Thus, one shipper who sends a 
earload of eggs containing two percent (2%) checked or cracked 
eggs, collects the same amount as another shipper who sends a 
carload of eggs, five percent (5%) of which are checked or cracked, 
if the contents of both cars are destroyed or damaged as a conse- 
quence of the carrier’s negligence. A shipper might ship two 
eases of eggs from the lot, one car having a five percent (5%) 
damage, the other none. The consignee would accept the undam- 
aged car at full price and the shipper would lose five percent (5%) 
of the value of the second car. To me it appears inescapable that 
such results limit the liability of the carrier and violate the prohi- 
bition of Section 20(11) of the Act.... 

I have no doubt but that the courts have the power to fix a 
tolerance if the evidence warrants it in a particular case, but the 
Commission does not have that power generally to fix a tolerance 
in all cases because Section 20(11) prohibits the execution of any 
contract, receipt, rule or regulation which exempts a carrier from 
liability. Although I am reluctant to so decide, it appears to me 
that to hold otherwise paves the way for the establishment of dam- 
age tolerance for all commodities shipped and permits allowance 
which should be determined in courts of law. 

I think the order of the Interstate Commerce Commission .. . 
should be set aside and annulled. 








Permanent interstate authority duplicating registered State authority which must 
be periodically renewed. 


Border Express, Inc., et al. v. United States, et al. (No. 51-1028) 


On March 30, 1954, a three-judge Court for the District of Massa- 
chusetts dismissed an attack against an order of the Commission which 
granted authority to operate in interstate commerce within the state as 
to which applicant had state authority which was registered with the 
Commission, but which state authority under state law had to be renewed 
year by year. 

Quoting from the opinion of the Court: 


The significant factor in the present case is that the Commis- 
sion was not dealing with an application by a carrier desiring initial 
entry into the field. Upon the contrary, the operation authorized 
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by the order in question covers a transportation service which Cole’s 
Express already has been conducting for many years in the State 
of Maine as a carrier registered with the Interstate Commerce Com- 
mission under the second proviso of sec. 206(a) of the Interstate 
Commerce Act, ... 

The operations in interstate commerce for which Cole’s Ex- 
press has been granted federal authority under sec. 207(a) are the 
same which it is presently conducting in the State of Maine, under 
the second proviso of sec. 206(a), by virtue of an annually re- 
newable certificate from the Maine Public Utilities Commission. . . . 

Cessation in the future of the carrier service now being ren- 
dered by Cole’s Express under certificate issued by the Maine Pub- 
lic Utilities Commission would undoubtedly produce a serious 
transportation inadequacy in the communities affected. This con- 
clusion is reenforced by the fact that the plaintiffs herein stipu- 
lated on the record that they themselves have for some time been 
continuously following the practice, which they have found to be 
satisfactory, of utilizing Cole’s Express as a connecting carrier in 
various interstate operations. 

In these circumstances Cole’s Express was not required to 
rest its operations upon the hazard of obtaining year by year a 
renewal of its certificate from the State Public Service Commis- 
sion; it was entitled to apply for and obtain the greater assurance 
of stability for its operations in interstate commerce to be afforded 
by a certificate of public convenience and necessity issued by the 
Interstate Commerce Commission under sec. 207(a) of the Act. 
The Commission was well-justified in finding that Cole’s Express 
‘has been providing, and that a need exists for, the interstate 
service’’ covered by the order under review. As the Commission 
correctly stated in its report, the issuance of the certificate under 
Sec. 207(a) for the rendition of such service ‘‘will not affect the 
operations of existing carriers but merely will permit applicant to 
continue to perform the same service it has rendered heretofore.’’ 
In taking the action it did, in the present case, the Commission 
merely followed its earlier decisions; the situation presented was 
by no means a novel one. See, for instance, the discussion by the 
Commission in Lucas Motor Express, Inc., Common Carrier Appli- 
cation, Docket No. MC-56661 (Sub No. 1), decided May 10, 1948 
(48 M. C. C. 825); Barnett Eldridge and Paul Eldridge Common 
Carrier Application, Docket No. MC-89794 (Sub No. 3), decided 
May 29, 1951 (52 M. C. C. 811). 

Applicant Cole’s Express having sustained the burden of proof 
required under sec. 207(a), its application for a federal certificate 
is not to be denied merely because the applicant may have been 
motivated, in filing the application, by a desire to obtain certain 
benefits incidental to the changed status which it sought. It may 
be, as plaintiffs allege in their complaint, that the rules of the 
Commission prohibit the tacking of interstate operating authority 
on to intrastate operating authority under the second proviso of 
sec. 206(a) ; and that a motivating factor for the present application 
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by Cole’s Express for a certificate under sec. 207(a) was to enable 
Cole’s Express to extend its operations across state lines by pur- 
chasing a portion of the interstate operating authority of one 
MecGary Transportation Co., Inc. The Commission properly held 
that such a motive on the part of Cole’s Express was an irrelevant 
factor in the processing of the application under sec. 207(a). Of 
course the transfer and purchase of such operating authority now 
held by McGary Transportation Co., Inc., would require approval 
by the Interstate Commerce Commission in a separate proceeding, 
upon a specific finding that the transfer was in the public interest 
under sec. 5 of the Act; and no doubt the present plaintiffs would 
be given a standing in such proceeding to protest the proposed 
transfer. 

It also appears that Cole’s Express has received requests to 
transport potatoes from points in Maine to points in New Hamp- 
shire and Canada, and that it desires to render such service under 
the agricultural commodity exemption provision of sec. 203(b) of 
the Act, 49 U. S. C. see. 303(b), by the dedication of specific 
vehicles for this transportation; but Cole’s Express has been ap- 
prehensive of jeopardizing its operations in interstate commerce 
under the second proviso of sec. 206(a) because of the multiple- 
state operations involved in this proposed potato transportation. 
This may have been an additional reason why Cole’s Express was 
moved to apply for a certificate under sec. 207(a) ; but if so, that 
fact had no bearing on the proper disposition of the application, 
for the reason above indicated. 








May Commission initiate a plan of reorganization whereby a debtor railroad would 
be compelled to merge with another railroad—Florida East Coast Railway. 


St. Joe Paper Co., et al. v. Atlantic Coast Line Railroad Co. (Nos. 24, 
33, 36, and 37). 


On April 5, 1954, the Supreme Court held that the Commission does 
not have power to initiate the merger or consolidation of two railroads— 
The Florida East Coast Railway and the Atlantic Coast Line Railroad. 
Justices Douglas, Burton, and Minton dissented ; and Justices Black and 
Clark did not participate. 

Quoting from the majority opinion written by Justice Frankfurter : 


The sole question for decision in this case is whether the Inter- 
state Commerce Commission has the power under §77 of the 
Bankruptcy Act to submit a plan of reorganization to a district 
court whereby a debtor railroad would be compelled to merge with 
another railroad having no prior connection with the debtor. 
Answer to this problem depends on understanding of a long legisla- 
tive history. ... 

The reasons for this hostility to mergers imposed by the Com- 
mission derive largely from the disadvantages attributed by Con- 
gress to such far-reaching corporate revampings. Employees of 
the constituent railroads would, it has been feared, almost certainly 
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be adversely affected. Shippers and communities adequately served 
by railroad A may suddenly find themselves unfavorably dependent 
upon railroad B. Investors in one railroad would, contrary to 
their expectations, find their holdings transmuted into securities of 
a different railroad. As the Commission in its 1938 Annual Report 
said of consolidations: 


‘‘Projects of this character cannot be crammed down the 
throats of those who must carry them out or conform to them. 
Legal compulsion can be used with advantage to bring recalci- 
trants and stragglers into line, but not to drive hostile majori- 
ties into action.’’ (P. 23). 


We therefore conclude that the Commission does not have 
under § 77 of the Bankruptcy Act a power which Congress has 
repeatedly denied it under the Interstate Commerce Act, namely 
to initiate the merger or consolidation of two railroads. In light 
of the continuously and vehemently reiterated policy against en- 
dowing the ICC with such a power under § 5 of the Interstate 
Commerce Act, it is inconceivable, wholly apart from the consis- 
tency clause, that such was the sub silentio effect of §77, an emer- 
gency statute hurriedly enacted with scarcely any debate. The 
consistency clause serves but to strengthen this natural presump- 
tion against such a tacit grant. It would require unambiguous 
language indeed to accomplish a contrary result; yet nowhere in 
the committee reports and the debates on the original §77, nor 
in any of the legislative materials relating to the thorough re- 
examination of that statute in 1935, can we find so much as one 
word which conveys the impression that as to mergers under the 
Bankruptey Act, Congress stealthily designed to jettison its long- 
standing and oft-reiterated policy against compulsory mergers. On 
the contrary, after the enactment of §77 in 1933, the Commission 
in its annual reports and the Federal Coordinator of Transporta- 
tion in his several reports, had frequent occasion to discuss §77 
of Bankruptcy Act and §5 of the Interstate Commerce Act. It 
would indeed be strange for these railroad authorities to bemoan 
the Commission’s inability to initiate mergers and consolidations 
if it had been a fact that as to the substantial portion of the Na- 
tion’s railroad mileage then in receivership or §77 proceedings the 
Commission clearly had this very power. Had it been the declared 
intention of the drafters of §77 to confer such a power, it is fair 
to assume that, in view of the persistent opposition of organized 
labor and other groups to such attempts under the Commerce Act, 
the statute would not have passed. 

All this of course is not to say that mergers cannot be carried 
out in the course of a §77 reorganization. It merely means that 
if they are, they must be consummated in accordance with all the 
requirements and restrictions applicable to mergers under the Act 
primarily concerned with railroad amalgamations, the Interstate 
Commerce Act. So far as here relevant, that means that the merger 
must be worked out and put before the Commission by the merging 
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carriers. It also means that one carrier cannot be railroaded by 
the Commission into an undesired merger with another carrier... . 

The crucial question, therefore, is whether this merger plan 
meets the statutory requirements. Since it does not, as we have 
found, because it is sought to be imposed by Commission fiat rather 
than proposed by the merging carriers, it matters not that the 
security holders might ultimately accept it if it were put to them 
for a formal vote. The kind of Hobson’s choice, more or less, to 
which security holders are put when voting on a merger plan is 
not to be put to them on a plan initiated by the Commission rather 
than by their own corporation. And so, if a plan does not satisfy 
the basic conditions which circumscribe the Commission’s power, 


it has a congenital defect, and any interested party can object to 
its attempted effectuation. 


Quoting from the dissenting opinion written by Justice Douglas: 


The Court misstates the issue in these cases. The sole question, 
the Court says, is whether the Interstate Commerce Commission has 
the statutory power to submit a plan of reorganization under §77 
of the Bankruptcy Act ‘‘whereby a debtor railroad would be com- 
pelled to merge with another railroad.’’ That is not the issue. 
Neither the Interstate Commerce Commission nor the reorganiza- 
tion court has attempted to force a merger of these railroads. If 
at some future time any such attempt is made, it will be time enough 
to deal with it. Hence it is misleading for the Court to say that the 
issue is whether a merger may be ‘‘foisted upon one of the parties 
by the Commission.’’ The one and only issue before us at the 
present time is whether the Commission may include in a plan 
of reorganization a provision that the debtor or bankrupt railroad 
should be merged with another road and submit that plan for ap- 
proval or disapproval to the security holders who are entitled to 
vote on a plan.... 

If the creditors approve the plan by ‘‘more than two-thirds”’ 
vote but less than 100 percent, would it be lawful to confirm it? 
I think it plainly would be for the following reasons: 

Section 77 contemplates the use of reorganizations to consum- 
mate mergers. . . . Section 5 of the Interstate Commerce Act pre- 
scribes both a procedure for the Commission to follow in those 
eases and the standards which the Commission must apply. 

The procedure includes among other things (a) notification to 
the Governors of each State in which the properties of the carriers 
are situated ; and (b) a reasonable opportunity for the ‘‘interested 
parties’’ to be heard. No objection is made in these cases (and no 
showing is attempted) that that procedure was not followed. 

The standards for the Commission’s action on mergers are 
different from those prescribed in case of reorganizations. In re- 
organizations the Commission is concerned with matters of valua- 
tion, the amount of fixed charges, the ratio of bonds to stock, and 
like financial problems. See Ecker v. Western Pacific R. Corp., 
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318 U. S. 448. Congress by §5 of the Interstate Commerce Act 
has prescribed special standards for mergers. . . . 

There is no objection made nor showing attempted that in these 
cases the Commission failed to make findings on those issues nor 
that the findings as made were inadequate. The Commission in- 
deed was most explicit. It said that control of Florida East Coast 
by the petitioner in No. 24, St. Joe Paper Co., would be ‘‘contrary 
to the public interest’’ since that company, ‘‘ particularly because 
of its large banking interests,’’ would be in a position to influence 
the routing of shipments. 282 I. C. C., p. 187. It found that the 
merger of the Florida East Coast with Atlantic Coast Line 


—would be in the public interest. Jd., pp. 187, 188. 

—would adequately protect the interests of employees. Id. 
p. 187. 

—would result in savings as a result of unification. Id., p. 187. 

—would result in a betterment of service to the public. IZd., 
p. 187. 

—would not adversely affect the citizens and communities of 
the east coast of Florida. Jd., pp. 187-188. 

—would give the debtor greater financial stability. Id., p. 188. 

—would give a better service than service under an operation 
by St. Joe Paper Co., petitioner in No. 24. Zd., p. 188. 


We are not asked to set aside those findings. They are indeed 
not challenged. On their face they plainly meet the standards of 
§ 5 of the Interstate Commerce Act. We cannot say on this record 
that they are not consistent with §5 within the meaning of the 
consistency clause of §77 (f). So far as this record shows, the 
Commission has faithfully, painstakingly, and conscientiously per- 
formed the obligations which §5 of the Interstate Commerce Act 
imposes on it. It would seem obvious, therefore, that the Commis- 
sion should be allowed to submit the plan, including the provision 
for a merger, to the security holders for their approval or disap- 
proval. 

The Court, however, disallows the submission and rests its 
action on a curious reason. It says that consent of the railroads 
has not been obtained and without that consent no merger can be 
consummated in §77 proceedings. But that reason is wholly at war 
with the statutory scheme of railroad reorganizations. . . . 

The question of the application of the ‘‘cram down’’ provision 
of §77 to plans involving mergers has never been presented to us. 
That question is premature here, for it may never be reached. It 
is a large question of great importance and one that should be 
decided, not in the abstract, but only on the specific facts of specific 
eases. In these cases we should specifically reserve decision on it 
until it is presented. We should affirm the judgment in these cases, 
allowing the plan to be submitted for approval or rejection, ex- 
plicitly saving the rights of all parties in case the ‘‘cram down’’ 
provision is used against them. 
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1 District 4—Pennsylvania (Western half); Ohio and West 
i Virginia. 
3 District 5—Virginia,; North Carolina and South Carolina. 
4 District 6—Georgia, Alabama and Florids. 
i District 7—Kentucky, Tennessee and Mississippi. 
District 8—Michigan, Indiana and. Illinois. 


+ District 9—Wisconsin, Minnesota; North Dakota and Sonth 
at Dakota. 


District 10—Iowa, Missouri, Nebraska and Kansas. 











| ‘District 11—Arkansas, Oklahoroa and Louisiana. 
. ‘District 12—Texas. 
a | District 18-——W yoming, Colorado and New Mexico. 
District 14—Montana, Idaho and Utah. 
a District 15— Washington and Oregon. 


District 16+California, ae ae. 





